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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. AP17 of 1997 FORMTEXT 

		BETWEEN:

		NORTHERN TERRITORY LIQUOR 		COMMISSION
			First Appellant

					AND:

					ERIC RAEBURN
						Second Appellant

					AND:

					ROBYN DIANE POWER
						Third Appellant

		AND:

		RHONWOOD PTY LTD
			Respondent


CORAM:	MARTIN CJ, BAILEY J. & MORLING AJ

REASONS FOR JUDGMENT

(Delivered 3 October 1997)

THE COURT
	On 8 September the Court allowed this appeal and ordered the respondent to pay the costs of the appeal.  The question of costs before the Supreme Court was adjourned and written submissions invited.

	His Honour at first instance ordered the appellants to pay the respondent’s costs.  The appellants seek an order setting aside that order and an order that the respondent pay the appellants’ costs of the proceedings at first instance.  The respondent accepts that the order for costs made at first instance must be set aside, but contends that in lieu thereof, there should either be no order or an order that the respondent pay 50% of the appellants’ costs.  It submits that it was successful on an issue before the Court which was not raised on appeal, that is, the ruling in its favour in respect of that was not disturbed on appeal, and in the result it had been partly successful at first instance.

	This was a matter involving statutory construction on facts not in dispute.  It raised novel issues on new legislation.  Being raised for the first time, it was proper for each side to raise such arguments as might reasonably be considered to have a bearing on the issues to be decided.

	That the appellant did not succeed on one limb of its argument below, does not mean that there is to be departure from the general rule as to costs.  The respondent has not satisfied this Court that there should be.  The argument upon which the appellants were not successful was not unnecessarily pursued, and it could not substantially have increased the costs of those proceedings (see generally Martin CJ. Dew v Delegate of the Anti-Discrimination Commissioner and the Anti-Discrimination Commissioner, unreported Supreme Court of the Northern Territory, 19 September 1997).

	Order that the order as to costs in the Supreme Court be set aside and that the respondent pay the appellants’ costs of those proceedings.
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