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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

Penfold & Anor v Higgins & Anor [2002] NTSC 65
No. 279 of 1997 (9726456)


	BETWEEN:

	ROBERT PENFOLD and HUNT AUSTRALIA PTY LTD
	Plaintiffs

	AND:

	BERNARD HIGGINS and NORTHERN LAND COUNCIL
	Defendants

CORAM:	MILDREN J

REASONS FOR JUDGMENT

(Delivered 11 December 2002)

Introduction
[1]	This is an action for damages for defamation.  The plaintiff Robert Penfold (Mr Penfold), is and was at all times a director of the plaintiff Hunt Australia Pty Ltd (Hunt Australia) which, since 1981, has carried on business in the Northern Territory of Australia and elsewhere in Australia as a safari hunting operator.  The only other director of Hunt Australia is Mrs Kathleen Elizabeth (Kay) Penfold, Mr Penfold's wife.
[2]	The defendant Bernard Higgins (Mr Higgins), was at all material times an employee of the defendant Northern Land Council (NLC).  The NLC is a body corporate established pursuant to s 21 of the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).  Part of the NLC's functions is to assist and negotiate on behalf of traditional owners of Aboriginal land in its area with third parties who may wish to obtain rights, such as the right to enter and to hunt wild animals on such land.  Mr Higgins' duties included, inter alia, the carrying out of these functions on behalf of the NLC.  Mr Higgins was employed as a project officer in the Parks and Tourism section of 
the NLC.
[3]	Hunt Australia's clients came entirely from overseas, mostly from Europe and the United States.  Many of the hunters came to shoot trophy-sized beasts, especially boar, deer, banteng cattle, buffalo and goats.  Some others were not so particular.  Those animals were available in the Top End of the Northern Territory in broadly three locations: (1) at Gurig National Park, Cobourg Peninsula, administered by the Northern Territory Parks and Wildlife Commission on behalf of the Cobourg Peninsula Sanctuary Board where deer, banteng cattle and buffalo were available; (2) Aboriginal land, more particularly in or near Arnhem Land where goats and buffalo were available and (3) on privately owned pastoral leases where boar and some buffalo were available.
[4]	Gurig National Park was the only location where hunting of banteng and a rare breed of deer was available.  
[5]	The plaintiffs also offered shooters 'culling' of donkeys and other feral animals on some pastoral leases from time to time.
[6]	During the period from 1981 to 1994, Hunt Australia's business grew from small beginnings to a total of 75 clients who attended hunts in the Northern Territory.  (This figure includes both hunters and non-hunters.)  Arrangements to enter the land and conduct hunts in the areas indicated, varied considerably during this period.  In some cases, Hunt Australia's clients utilised another safari operator who held a licence to operate in the particular area in question.  In some cases, Hunt Australia held a licence to hunt on Aboriginal land with the NLC.  In other cases, Hunt Australia obtained permission from a pastoral lease-holder.
The defamatory publication.
[7]	On 2 December 1994, at Darwin, Mr Higgins published to Mr Darryl Pearce, the then Director of the NLC, a document headed:
Briefing Notes for Director NLC
NT Tourist Commission Board Meeting
2 December 1994
(hereinafter called "the briefing notes").  Mr Pearce was also then a Commissioner for the Northern Territory Tourist Commission.
[8]	The text of the briefing notes is as follows:
Issue
Bob Penfold of Hunt Australia Pty Ltd was unsuccessful in securing a bantang concession in Gurig National Park.  The NLC Full Council has an Agenda Item dealing with Penfold at next weeks Full Council meeting.  Penfold owes the Arnhem Land Aboriginal Land Trust and the NLC money.  The most recent buffalo that Penfold shot was in the stock yards at Bulman.  He did not obtain the correct permission to shoot this buffalo.  If Full Council supports the recommendation put forward Penfold will not obtain any Licence on Land Trust land until all outstanding money is paid and he agrees to operate by strict conditions.
In the meantime Penfold has been rubbishing other operators in the NT who do have Licences with either the Gurig Board or the Arnhem Land Aboriginal Land Trust both here and while he is overseas seeking business.  This will be to the detriment of the traditional Aboriginal owners, the licensed safari operators and the reputation of the NT as a hunting destination.
Recommendation
That the NT Tourist Commission Board supports the licensed safari operators and the traditional Aboriginal owners in their endeavour to maintain and develop a high class safari product.  Penfold spreading disinformation for his own personal gain or "sourness" is of detriment to this aim.
That the NT Tourist Commission prepares a letter to be given to the licensed safari operators for use as publicity and showing the support of the Commission in encouraging the safari industry in the NT.  The letter could be displayed at hunting conventions by the operators.  The letter would assist in countering any disinformation that Penfold may seek to relay.
The letter could serve as confirmation of a similar letter to be prepared by the Northern Land Council.
Matters for Consideration
Is is possible or even advisable to refer by name to either Hunt Australia Pty Ltd or Bob Penfold in the letter (sic).
Should a copy of the letter be sent to the Safari Club International in America?
The Minister for Tourism has already been approached by Davidson's Arnhemland Safaris concerning Penfold's activities.  The NLC has informed the licensed safari operators of its desire to seek support from the NT Tourist Commission Board on this matter.  The approach by the NLC has the support of the operators.
Additional Explanatory Notes
The hunting safari industry in the NT survives because of its access to Land Trust land.  Included here is Gurig National Park.
The two big game animals in the NT are buffalo and bantang.  The only location for bantang is within Gurig National Park.  The largest remaining "game" populations of buffalo are in Arnhem Land.  Without hunters visiting the NT to shoot bantang and buffalo there would not be a hunting safari industry in the NT.
Other animals shot are goat, deer, dingo and pig.  None of these though are unique to the NT and can be shot elsewhere in Australia and the world.  The buffalo and bantang in the NT are unique and prized trophy animals.
Buffalo are also hunted on Mainoru, Mountain Valley and Urapunga Stations but are in limited and decreasing numbers.  It has also been stated by safari operators that some of the buffalo are in fact shot in Arnhem Land but as the access is through the stations it is the stations who receive the royalty.  The buffalo on Melville Island are a smaller animal and do not produce trophies of the standard from Arnhem Land.
Hunting Safari Operators operating or intending to operate on Land Trust land
Business	Principal Individual
Wimray Safaris	Noel Bleakley
Davidson's Arnhemland Safaris	Max Davidson
Territory Buffalo Safaris	Brenton Hurt
Access Northern Australia	Francois Giner
Roper River Safaris	Grant Angel
Arafura Safaris	Simon Kyle-Little
Illiwan Safaris	Matthew Kelman
Muckadilla Hunting Safaris	Glen Giffin
Comments on Penfold
- Penfold has no respect for others with his only interest his own – he actively deals in disinformation – the last buffalo he shot in the NT was in the Gulin Gulin Buffalo Company yards at Bulman – this was shot without the proper authority or the payment of correct money.
- it is probable that if traditional owners monitored Land Trust boundaries in the vicinity of stations currently operating buffalo safaris fewer buffalo would be available to the safari market from those stations.  One operator previously associated with those stations is now seeking access to the Arnhem Land Aboriginal Land Trust to take between 20 – 30 buffalo next year.
- there are traditional owners seeking operators of a reputable standard – people like Penfold and his associates are not reputable.  Penfold though does travel the hunting conventions and does bring clients to Australia.
- a number of the operators listed above also travel the hunting convention circuit ie January through to March – it is at these conventions that a large number of hunts are sold – the other way hunts are sold is through agents or outfitters overseas who then sell the client a hunt offered by an operator in the NT.  The NLC has been informed by one operator that an outfitter he deals with has been approached by Penfold with Penfold seeking to discredit all operators in the NT.  Another operator down south who deals with New Caledonia and New Zealand has said that Penfold owes considerable money for hunts conducted in New Zealand and that Penfold has also told lies about his operation.  At least five of the operators mentioned above would have a similar story of disinformation being told about them by Penfold.
- Penfold recently applied for one of the hunting concession Licences at Gurig – he was unsuccessful.  One of the Aboriginal Board members had previously had Penfold conduct buffalo hunts on his country but kicked him off when he was found to be illegally netting barramundi – the view of this Board member was that for as long as he was a Board member Penfold would never have access to Gurig National Park.  Penfold has also publicly criticised the CCNT management of bantang at Gurig and considered CCNT incompetent.
Consequence of Penfold's Activities
It is important to stress that the NT hunting safari industry does not depend on Penfold.  Penfold's business though does depend on access to the animals on Land Trust land.
Penfold is giving the NT Hunting Industry a bad name.  It seems that if he can not get what he wants he will seek to discredit other operators.  His actions are detrimental to the industry and its future expansion.
Additional Matters which could be included in the NT Tourist Commission Letter
The NT Tourist Commission prepare a letter which can be provided to the safari operators for their use at conventions overseas stating that the Commission supports the NLC in its endeavours to encourage reputable operators.  Safari operators on Land Trust land should be in possession of a Licence issued through the NLC.  The Commission understands that Penfold does not have such a Licence for buffalo.  The Commission is also aware of present difficulties concerning Penfold and that the Commission understands that the NLC is pursuing Penfold for breach of contract.
Request for further support
The NT Tourist Commission to encourage a study of the NT Safari Industry ie. what is its value; how many animals are turned off each year; what are these animals; how can the NT Tourist Commission assist this industry; what is the potential of the industry.
This action is brought and initially defended
[9]	The plaintiffs did not become aware of the publication of the briefing notes until some time in late 1997 during the course of defamation proceedings brought by Hunt Australia in the Federal Court of Australia against Davidson's Arnhemland Safaris Pty Ltd, Maxwell John Davidson and Philippa Jane Davidson, which had been commenced in early 1995 (hereinafter called "the Federal Court action").  The present action in this Court was commenced on 28 November 1997 and seeks damages for libel arising out of the publication of the briefing notes.  The plaintiffs rely on the natural and ordinary meaning of certain of the expressions in the briefing notes as being defamatory of them as well as, in respect of some particular matters complained of, defamatory innuendoes arising out of certain facts and matters pleaded, to which I will come.  In addition to general damages, the plaintiffs seek aggravated damages and special damages for losses to Hunt Australia's business.
[10]	Initially, the defendants sought to defend the action on a number of grounds, including qualified privilege, fair comment and by reliance upon a ground of privilege allegedly available by virtue of s 6 of the Defamation Act (NT).  The defence of truth was never pleaded.
The apology – Liability is admitted
[11]	On the first day of the trial, Monday 3 June 2002, counsel for the defendants, Mr Lynch, admitted liability and read the following apology to the Court:
MR LYNCH:     This is an apology to Robert Penfold and Hunt Australia Pty Ltd.  On 2 December 1994, the first defendant, Mr Bernard Higgins, an employee of the Northern Land Council, published a briefing note to a member or members of the Northern Territory Tourist Commission.  The briefing notes was indefensibly defamatory of and concerning Mr Robert Penfold and his company, Hunt Australia Pty Ltd, the plaintiffs in these proceedings, in that it contained a series of unjustified assertions about them, which should never have been made.
The Northern Land Council and Mr Higgins both accept responsibility for the publication of the briefing note, and hereby retract the defamatory statements made in it, about both Mr Robert Penfold and his company, Hunt Australia Pty Ltd, which were made without justification.
Both Mr Higgins and the Northern Land Council hereby apologise unreservedly to Mr Robert Penfold and his family and to Hunt Australia Pty Ltd, for the hurt and damage suffered by them as the result of the publication.
[12]	However, Mr Lynch made it clear that the extent of the publication was in issue, the only admission being that there was a publication to Mr Pearce.  On the following morning, Tuesday 4 June 2002, judgment was entered for the plaintiffs against the defendants for damages to be assessed and the matter proceeded as an assessment of damages only.  There were, as well, a number of other issues going to damages which were hotly contested, to which I will come in due course.
The meanings and innuendoes alleged by the plaintiffs
[13]	The plaintiffs have pleaded a number of natural and ordinary meanings flowing from the briefing notes; alternatively, by reason of certain facts and matters pleaded and relied upon, the plaintiffs assert that the briefing notes meant, and were understood to have, certain meanings set out in paragraph 9 of the Second Further Amended Statement of Claim.  The defendants concede some of these meanings but not others; alternatively, they deny that some of these meanings are defamatory.
[14]	It is conceded that the following meanings are conveyed by the briefing notes and are defamatory of the plaintiffs:
1.	that the plaintiffs conduct their business, both in the Northern Territory and elsewhere, without regard to contractual obligations and obligations to meet expenditure incurred and, in the Northern Territory, without regard to proper procedures as to the destruction of game and without regard to the obligations to operate only pursuant to licence or licences, or otherwise with the appropriate authority or permission of governmental or statutory authority;
2.	that the plaintiffs for their own gain, promulgate disinformation to the detriment of the Aboriginal land owners, licensed safari operators and the Northern Territory, so as to give the Northern Territory hunting industry a bad name and prejudice its future;
3.	that the plaintiffs are disreputable safari operators;
4.	that the plaintiffs operate without a licence and kill game without a licence.
[15]	The defendants submit that notwithstanding their admission of liability, they are still able to contest which meanings are conveyed by the publication and whether those meanings are defamatory.  I accept that submission.  The admission of liability means that the defendants accept that the publication conveyed of and concerning the plaintiffs, at least one meaning pleaded in the Second Further Amended Statement of Claim which is defamatory of the plaintiffs.  That said, and the meaning or meanings so conveyed having been identified, it is for the Court to decide if any other meanings are conveyed as alleged and if those meanings are defamatory.
[16]	The test to be applied is an objective one: what meaning would be conveyed to the mind of an ordinary, reasonable person?  Gatley on Libel & Slander, 
9th Edn, at para 3.14, says:
Words are normally construed in their natural and ordinary meaning, i.e. the meaning in which reasonable people of ordinary intelligence, with the ordinary person's general knowledge and experience of worldly affairs, would be likely to understand them.  The question is what would the words convey to the mind of the ordinary, reasonable, fair-minded reader?  The natural and ordinary meaning may also include implications and inferences
[17]	The "ordinary reader" is described by Gatley, op.cit., at para 3.23:
He is a sort of half way house between the unusually suspicious and the unusually naive.  He is essentially fair-minded and reasonable and does not jump to hostile conclusions on flimsy evidence; but he may be guilty of a certain amount of loose thinking and does not read a sensational article with cautious and critical care.  The court must be alive to the broad impression created by the publication and a first impression may be lasting.  The ordinary reader does not construe words as would a lawyer, for he is not inhibited by the rules of construction or of evidence and his capacity for implication or drawing inferences is greater than the lawyer's.
[18]	As to what is defamatory, and the difficulty of producing a single comprehensive test, Gatley, op.cit., says, at para 2.1:
The difficulty of producing a comprehensive definition of the meaning of "defamatory" has often been remarked, and the following have been offered at various times, namely that a defamatory imputation is one to the plaintiff's discredit; or which tends to lower him in the estimation of others; or causes him to be shunned, or avoided; or exposes him to hatred, contempt or ridicule.  All of these present certain difficulties, which are considered below, and in one respect or another they are each perhaps too narrow to act as an exclusive test.  For example, allegations that the plaintiff has been raped, or has an infectious disease or is insane or insolvent have all been held to be capable of being defamatory, but none of these would expose the plaintiff to hatred, contempt or ridicule, nor can they all be discreditable nor tend to lower him in people's estimation.  Indeed, in the case of insolvency it is only possible to bring the case within any of the tests by giving a broad meaning to "shun or avoid" so that it includes others being unwilling to do business with him.  Perhaps, therefore, there is need for a further category, of words defamatory as likely to damage the plaintiff in his trade, business or profession."  Possibly the closest to a comprehensive definition is that adopted by the American Law Institute in the Second Restatement of Torts: "a statement is defamatory if it tends to harm the reputation of another so as to lower him or her in the estimation of the community or to deter third parties from associating or dealing with him or her."  Although this has never been adopted by an English court and one must bear in mind that in many respects there are major differences between American and English defamation law, nevertheless it would seem to provide a workable test consistent with the case law.  In any event, the definitions which have been stated in the English cases should be regarded as cumulative, so that words which fall within any of them are actionable.  They all have the common feature that they look to the likely effect of the words upon the view taken of the plaintiff by others.  For this purpose some standard of opinion has to be set and it is that of "right-thinking persons generally".  Words are not defamatory merely because their publication has a damaging effect on the plaintiff's reputation: there has to be a statement of fact or expression of opinion or imputation conveyed by them which will have this effect.  However, to be defamatory an imputation need have no actual effect on a person's reputation; the law looks only to its tendency, so there is a cause of action even if the words were not believed by the audience.
[19]	In the present case, the briefing notes relate to and refer to the plaintiffs in their profession as safari hunting operators and it is important to bear this in mind.  Thus, the words must convey a meaning which involve "a personal reflection upon personal character, or official, professional or trading reputation of the plaintiff": see Gatley, supra, at para 2.26.
[20]	As to innuendo, the plaintiff relied upon certain matters pleaded in paras 
9.10 – 9.13 as giving rise to true innuendoes.  These are said to be extra facts which the hearer needs to have special knowledge of.  But, if the facts are matters within the general knowledge of the community, they cannot constitute extrinsic facts: see M Gillooly, "The Law of Defamation in Australia and New Zealand", p42; Gatley, op.cit., para 3.17.  Two of the special facts pleaded are, in my opinion, matters of general knowledge.  The first is that the word "rubbishing" is a slang expression to denote denigration of a person without them being present to defend him or herself.  Clearly, the pleader refers to a meaning of the word in common usage.  That cannot be an extrinsic fact.  The second of the special facts pleads that the netting of barramundi is a practice which is despised within the hunting and fishing community of the Northern Territory and to accuse a professional hunter and fisher of such conduct is to disparage him in his trade or profession.  I consider this also is a matter of common knowledge.  The other special facts pleaded in paras 9.10 and 9.12 were proved in evidence.  The first is that 
Mr Penfold was an experienced safari guide who had operated in the Northern Territory since the early 1980s and consequently would be expected to know correct legal and ethical procedures for shooting animals.  The second was that licensed safari operators in the Territory were, or may have been, the plaintiffs' competitors.
[21]	The first of the disputed meanings is contained in para 9.2 of the Second Amended Statement of Claim, ie, "that the plaintiffs rubbish or otherwise discredit, both in the Northern Territory and overseas, licensed operators who might be competitors of the plaintiffs".  The defendants submit that the meaning conveyed is not defamatory because unless the rubbishing or discrediting is done without justification, no fair minded person would think the less of the plaintiffs for engaging in such conduct.  Clearly the briefing notes conveyed the meaning contended for; the only question is whether it is defamatory of the plaintiffs.  I consider that it does have a tendency to harm the plaintiffs' reputations.  I consider that the likely affect on others would be to lower the plaintiffs in their estimation.  It is one thing to imply that the plaintiffs are critical of their competitors, but to "rubbish" them, or "discredit" them, implies that the criticism is unjustified.
[22]	The next disputed meaning is contained in para 9.4 of the Second Amended Statement of Claim, ie. "that the plaintiffs so conduct their business as to make it necessary or advisable for the Northern Territory Tourist Commission to take action against them in order to maintain and develop a high class safari product".  The defendants submitted that this meaning was not conveyed by the publication, nor is it defamatory.  It was submitted that all that is suggested by the publication is that the Commission write a letter to be given to the licensed operators.  I consider that the meaning contended for is conveyed by the publication and is defamatory of the plaintiffs.
[23]	The next disputed meaning is contained in para 9.6 of the Second Amended Statement of Claim, ie. "that the plaintiffs are a danger to the Northern Territory and to Aboriginal people or the traditional owners".  The defendants submit that this meaning is not conveyed by the publication.  The plaintiffs point to lines 96-98 of the publication.  I agree with the defendants.  This is a strained meaning which the ordinary, reasonable person would not find conveyed in its ordinary meaning.
[24]	The next disputed meaning is contained in para 9.8 of the Second Amended Statement of Claim, ie, "that the plaintiffs illegally net barramundi and by reason thereof are a disgrace to their industry and profession".  The defendants accept that the publication conveyed the meaning that the plaintiffs illegally net barramundi, but deny that the second part of the imputation was conveyed.  I have no difficulty in finding for the plaintiffs on this issue.
[25]	Finally, the Second Amended Statement of Claim alleges that the publication conveyed the meaning that the plaintiffs had so conducted themselves as to warrant being refused access to a national park forever.  The defendants submit that this meaning is not warranted, particularly with reference to the word "forever".  However, unlike New South Wales, in the Northern Territory the plaintiff is not bound by his pleading and the pleading is treated as the "high water mark" of his case and as including all imputations of a lesser seriousness than that which he has pleaded: see the discussion by Hunt J in Morris v Newcastle Newspapers Pty Ltd (1985) 1 NSWLR 260 at 263; Chakravati v Advertiser Newspapers Ltd (1998) 193 CLR 519.  I agree with the defendants that the word "forever" takes the matter too far.  I would consider "indefinitely" more accurately conveys the meaning of this imputation.
The extent of the publication
[26]	There is no dispute that Mr Pearce received the briefing notes and it follows from the admission of liability that he read them – an inference I would have drawn anyway.  The plaintiffs claim that I should find that the briefing notes were further republished by Mr Pearce at a meeting of the Board of the Northern Territory Tourist Commission held on 2 December 1994.  The defendants submit that the evidence falls short of proving this.
[27]	The minutes of the Board Meeting state, under the heading "Managing Directors (sic) Report", the following:
A complaint was tabled against a particular operator who was seen to be denigrating Safari/Hunting activity in Cobourg Peninsula, in the Northern American marketplace.  The Managing director, on behalf of the Board, was requested to issue a letter supportive of that particular Tourism activity to be available to use as required to refute the adverse allegation.
No other matters were raised in respect of the Managing Director's written report.
[28]	There is no other reference in the minutes which might suggest that the briefing notes were tabled at the meeting by Mr Pearce.  The defendants submit that the minutes do not support the plaintiffs' contentions that 
Mr Pearce tabled the briefing notes at that meeting because (a) the briefing notes made no reference to the "North American marketplace"; (b) the briefing notes do not request the Managing Director to do anything and (c) nor do they include any proposal "to refute the adverse allegation".  It is true that the briefing notes do not directly refer to the North American marketplace, but the notes do refer to "... Penfold has been rubbishing other operators in the NT ... both here and while he is overseas seeking business ..."  Further, the briefing notes contain a recommendation that the Commission "prepare a letter" of support to be given to licensed safari operators which "would assist in countering any disinformation that Penfold may seek to relay" and asks whether the letter should be sent to the Safari Club International in America.  There is also evidence from Mr Penfold that he regularly attended safari conventions in the United States and the evidence is that such conventions were held only in the United States, although fairs which promoted safari operations were held in Europe.  The briefing notes also refer to the Commission preparing "a letter which can be provided to the safari operators for their use at conventions overseas".  There is, therefore, an inference that the references in the minutes do in fact refer to the briefing notes which, it is to be noted, were prepared for Mr Pearce's attendance at that meeting and published to him on the same day.
[29]	The only other possibility is that the reference in the minutes to a complaint, is a reference to a complaint from another source which, on the evidence, would most probably have come only from Davidson's Arnhemland Safaris.  There is no evidence that Davidson's Arnhemland Safaris wrote to the Commission.  There is evidence that on 2 December 1994, Mrs Philippa Davidson sent a facsimile (Ext D21) to the Minister for Tourism, the 
Hon Barry Coulter MLA, in the following terms:
Dear Barry
Owing to problems created overseas and in Australia by Mr Bob Penfold of Hunt Australia, we request your assistance in clarifying who are the legal, respected Safari Operators in the Northern Territory particularly in reference to those licensed to operate in Arnhemland on Buffalo and Banteng.
As blatant lies have been spread by Mr. Penfold is having an adverse affect on the tourism in general in the Northern Territory and making the whole industry look unprofessional. (sic)
We would appreciate if you could write letters to Safari Club International and ask them to pass this information onto ALL of their chapters in the U.S.A. and Europe.  Mr. Bernard Higgins from the Northern Land Council office in Darwin is in agreeance with the above request and has offered any assistance i.e. clarification of operators working under licence with the Northern Land Council.
As the Safari Club International convention is on in late January early February, 1995 we would appreciated your earliest attention to this matter.  The address for S.C.I. is as follows:
The President
D. Patrick Bollman,
Safari Club International
4800 W. Gates Pass Road,
Tuscon. Arizona 85745
Fax No: 00111 602 622 1205
Kind regards
[30]	Mr Coulter was called as a witness by the defendants.  He said that although the Commission was an independent body and not a government department, the facsimile Ext D21 would have gone to the Commission, as well as possibly to "Parks and Wildlife", to generate a response for his consideration.  There is no evidence as to when Ext D21 reached the Commission.  Ext D21 shows that it was faxed to Mr Coulter at 19:55 hours on 2 December 1994.  The meeting of the Commission, according to the minutes, began at 2.05 pm and closed at 6.15 pm.  Accordingly, Ext D21 was not the complaint tabled at that meeting.
[31]	There is other evidence which also points to the conclusion that the briefing notes were tabled at the meeting by Mr Pearce.  On 24 January 1995, Sharon Mulholland, one of the Commissioners present at the meeting and the Acting General Manager of the Commission, sent a facsimile addressed to "Ashley/Sharyn" with the following note attached:
Briefing Note Tabled By Commissioner Pearce At Last Board Meeting.
[32]	On 25 January 1995, Sharon Mulholland sent a memorandum to "General Manager Planning & Development" in which she says:
I refer you to the attached briefing paper tabled by Commissioner Pearce at the most recent Board Meeting.
The memorandum goes on to quote the final paragraph of the briefing paper.  This is identical to the final paragraph of the briefing notes.
[33]	Mr Pearce was not called to give evidence on behalf of the defendants.  No evidence was lead as to why he was not.  As the former Director of the NLC, he was clearly a witness in the defendants' camp.  The failure of the defendants to call him as a witness leads to the inference that his evidence would not have assisted the defendants: see Jones v Dunkell (1959) 
101 CLR 298.
[34]	I conclude therefore that Mr Pearce did table the briefing notes at the meeting on 2 December 1994 and that these notes are what are referred to in the minutes as the complaint that was tabled.
[35]	It was submitted by the defendants that I should not conclude that, even if the briefing notes were tabled at the meeting, anyone at the meeting in fact read them.  No one present at the meeting was called to give evidence by either party.  Both sides prayed in aid the rule in Jones v Dunkell in support of their respective cases.  In relation to non-party witnesses, the rule applies where a number of conditions exist.  In Payne v Parker [1976] 1 NSWLR 191 at 
20-202, Glass JA said:
(6)  Whether the principle can or should be applied depends upon whether the conditions for its operation exist.  These conditions are three in number: (a) the missing witness would be expected to be called by one party rather than the other, (b) his evidence would elucidate a particular matter, (c) his absence is unexplained.
(7)  The first condition is also described as existing where it would be natural for one party to produce the witness: Wigmore, par. 286, or the witness would be expected to be available to one party rather than the other: O'Donnell v Reichard, or where the circumstances excuse one party from calling the witness, but require the other party to call him: ibid or where he might be regarded as in the camp of one party, so as to make it unrealistic for the other party to call him: ibid.  Regina v Burdett, or where the witness' knowledge may be regarded as the knowledge of one party rather than the other: Earle v Castlemaine District Community Hospital, or where his absence should be regarded as adverse to the case of one party rather than the other: ibid.  It has been observed that the higher the missing witness stands in the confidence of one party, the more reason there will be for thinking that his knowledge is available to that party rather than to his adversary: ibid.  If the witness is equally available to both parties, for example, a police officer, the condition, generally speaking, stands unsatisfied.  There is, however, some judicial opinion that this is not necessarily so: ibid.  Evidence capable of satisfying this condition has been held to exist in relation to a party's foreman: Cafe v Australian Portland Cement Pty Ltd; his safety officer: Earle v Castlemaine District Community Hospital; his accountant: his accountant Steele v Mirror Newspapers Ltd; his treating doctor: O'Donnell v Reichard.
[36]	Counsel for the plaintiffs submitted that the officers of the Commission were naturally in the defendants' camp because the evidence shows that the Commission embraced the NLC's request to give effect to the purposes of the briefing notes; they, in effect, acted as the defendants' agents in this regard and the Commission subsequently consulted with the NLC, or sought verification from the NLC, in matters involving the plaintiffs.  The plaintiffs relied upon a number of documents tendered in evidence in support of this submission, especially Exts P7, 241 (a memorandum from Miss Mulholland to the Minister dated 19 December 1994 to which I will come); and P1, 254 (memorandum of 25 January 1995 from Miss Mulholland to the General Manager, Planning & Development, already referred to).  These and a number of other documents show that to a large extent, the Commission supported the NLC's position so far as the plaintiffs were concerned (see for example 
P2, 444) over an extended period of time.  I accept the plaintiffs' submission that the Commission and its officers are naturally in the defendants' camp, so as to make it unrealistic for the plaintiffs to have called these witnesses.  Unquestionably, the evidence of any of those attending the meeting would have elucidated whether or not they read the briefing notes, or republished the contents thereof to others.  No explanation was given by the defendants for failing to call any of these witnesses.  The defendants submitted that these witnesses were available to be called by the plaintiffs and held no brief for the defendants.  I have already rejected that submission, but even if that be so, there is no basis for drawing an adverse inference against the plaintiffs if the witnesses were equally available to both parties.
[37]	Furthermore, I consider that proof that the briefing notes were tabled at the meeting and that a resolution was passed requiring the General Manager to write a letter as a result, is prima facie evidence of publication of the contents of the briefing notes to all present at the meeting: c.f. Gatley, supra, paras 6.9, 32.5 and 32.6.  In the circumstances, I have no difficulty in finding that the briefing notes were published to all at the meeting.  On the evidence, there were ten persons present besides Mr Pearce.
[38]	There is no doubt that the briefing notes were republished by Ms Mulholland to "Ashley/Sharyn" and to "General Manager Planning & Development".  Although there is no specific evidence that any of these people read the briefing notes sent to them, that may be inferred: see the references in Gatley, supra, referred to in para [37] .  The "Ashley/Sharyn" were identified by 
Mr Coulter as his Press Officer and File Office Manager.  I think it is likely that Mr Coulter read the briefing notes, although his evidence is, which I accept, that he has no recollection of reading them.  However, there would be little point in sending this document to his staff if he did not read it.  In any event, there is evidence that the sting of the libel contained in the briefing notes was passed on to Mr Coulter when he was asked to sign a letter addressed to the Safari Club International in the United States: see the memorandum from Ms Mulholland to the Minister dated 19 December 1994 (Ext P7, p241).  I note that according to that document, the contact officer was yet another person, presumably within the Commission, "Joc Schmiechen" and it is a reasonable inference that he either drafted that document, or was at least aware of its contents (see also P2, 269).
[39]	It is clear that the briefing notes were filed by the Commission for future reference.  On 10 December 1996 there is a memorandum from the then Managing Director of the Commission, Mr Mayell, to the then Minister, 
Mr Read, enclosing, inter alia, "a Board Paper presented to the NTTC Board in December 1994 by the then Commissioner, Darryl Pearce" (Ext P1, 376).  The "action officer" according to the memorandum, was Pauline Rayner, another Commission officer who was called by the defendants to give evidence on another issue, but was not asked whether she had seen the briefing notes.  Other evidence suggesting that publication of the defamation was spread widely within the Commission is to be found in Exts P2, 259-264; P2, 269; P2, 316.
[40]	Whether the briefing notes were published beyond the Commission, its officers and the Minister and his staff is very much in issue.  The plaintiffs submit that I should find that the individual Commissioners who attended the meeting of 2 December 1994 were representatives of various bodies in the tourism industry, that I should infer that they each had a duty to report to their own bodies and that, therefore, I should infer that they in fact republished the libel accordingly.  The defendants submit that not all of the Commissioners were responsible to any other bodies and in any event, were bound by law not to republish the libel.  Accordingly, it was submitted that it was not open to draw the inference sought by the plaintiffs.
[41]	As to the first limb of the plaintiffs' argument, there is no evidence that the Commissioners were, as at 2 December 1994, acting otherwise than as Commissioners in attending that Board Meeting, although it is not disputed that some of the Commissioners were, or had been in the past, officers or representatives of other organisations interested in the tourist industry.
[42]	The main argument stressed by the defendants is based on s 16 of the Northern Territory Tourist Commission Act which provided at the relevant time:
A member of the Commission or an employee of the Commission shall not disclose any information obtained in the course of his duties as such a member or employee unless that disclosure is made in the course of his duty as such a member or employee.
Penalty:  $4,000 or imprisonment for 2 years or both.
[43]	I am not prepared to infer, in the absence of any evidence to support it, that any of the Commissioners, or the officers of the Commission, would have acted contrary to the provisions of s 16 of the Act.  I am, therefore, not prepared to infer that the natural and probable consequence of the republication of the briefing notes by Mr Pearce, was further republication by the Commission or its employees to others outside the Commission or the Minister's office.  The only evidence of any republication outside of the Commission's offices in Darwin or the Minister's office, is a letter by the then Managing Director of the Commission, Stephen Gregg, to Rudi Heymann of the Commission's Frankfurt office (see Ext P2, 316).  The case is unlike that of Crampton v Nugawela (1996) 41 NSWLR 176 at 193-194, where there is reference to "the grapevine effect".  In that case, there were serious allegations made concerning a general practitioner's reputation made by another general practitioner at a meeting of some twenty-two other doctors.  The allegations were such as to be likely to be quickly spread amongst the medical profession.  Here the allegations are of a very serious character, but relate to a tourist operator in a niche market.  The member organisations such as the Katherine Regional Tourism Association, did not promote the plaintiffs' safari hunting businesses in the past and the plaintiffs' clientele was sourced entirely from overseas.  It is therefore not sufficiently likely that the allegations would be passed on, whether out of a supposed duty to report to a member organisation, or simply as gossip, such as to persuade me that in all probability the libel was further republished, contrary to the terms of s 16 of the Act.
The Minister's letter
[44]	The plaintiffs further asserted that the republication of the libel resulted in a letter being signed by the Minister, which was ultimately published in both the United States and Germany and which seriously affected the plaintiffs' reputation and business.  There are two aspects to this submission; firstly whether the libel or any part of it was further republished by that letter; and secondly, whether the publication of the letter was caused by the republication of the libel by anybody.
[45]	The events which led up to the publication of the Minister's letter were as follows.  Following the Board Meeting on 2 December 1994, Ms Mulholland sent a memorandum to the Minister dated 19 December 1994, recommending that he sign the "attached draft letter to the President of the Safari Club International in the USA".  The full text of the memorandum is as follows:

To:	MINISTER FOR TOURISM	DATE:  19 DEC 1994
FROM:	MANAGING DIRECTOR, NTTC	NTTC Ref: 4863
		MIN REF:  2-12-2823

RE:	SAFARI HUNTERS LICENSED TO HUNT IN 	
	ARNHEMLAND
RECOMMENDATION:
It is recommended that you sign the attached draft letter to the President of the Safari Club International in the USA.
BACKGROUND:
At present Mr Bob Penfold Hunt Australia has no rights or concessions to conduct hunting safaris in Arnhemland or Coburg National Park (in effect he has been officially barred from Gurig National Park by a recent board meeting for improper activities in Arnhemland).
The stories about Mr Penfold's misdeeds and improper actions abound and on information from the Northern Land Council some of his actions include:
-	Shooting penned animals and not paying proper trophy money
-	Illegal access onto Aboriginal land without proper permits
-	Introducing alcohol onto Aboriginal land
-	Failure to pay outstanding debts.
At present he has no concessions or access to Arnhemland or Gurig.  He does have an agent in Katherine, Steve Fullarton, who he uses from time to time to try and circumvent his ability to operate directly.  If the established operators are willing, he can book clients in through their operations. (sic) in some instances they may not be aware of where the booking is coming from.
Mr Penfold undoubtedly presents some major problems and his good will and welcome is probably exhausted in Northern Australia.  It would be important for the correct information to be circulated in the world hunting circles.
A letter to this effect has been drafted and is attached.
Contact Officer:	Joc Schmiechen
Telephone:	893837
SHARON MULHOLLAND	SIGNED / NOT SIGNED
				BARRY COULTER
					23 DEC 1994
[46]	On 23 December 1994, a letter signed by the Minister was sent to the President of the Safari Club International.  The full text of the Minister's letter is as follows:
Mr D Patrick Bollman
The President
Safari Club International
4800 W. Gates Pass Road
TUSCON  ARIZONA  502 1205 USA
Dear Mr Bollman
There has been concern expressed by some Safari Hunting Operators in the Northern Territory as to who is officially licensed to operate in Arnhemland and for hunting Banteng on Coburg Peninsula in the Gurig National Park.  To avoid any possible misinformation within the world hunting circles, I would like to take this opportunity to clarify the current situation.  I hope you will be able to pass this on to all your chapters in the USA and Europe.
Arnhemland is Aboriginal owned land and the Northern Land Council administrates all land use issues on behalf of the traditional owners.  The hunting rights for any safari hunting operations on these lands are currently held by the following operators:
	Wimray Safaris – Mr Noel Bleakley
Davidson's Arnhemland Safaris – Mr Max Davidson
Territory Buffalo Safaris – Brenton Hurt
Access Northern Australia – Francois Giner
There are two further operators presently being considered by the Northern Land Council for operations in 1995:
	Roper River Safaris – Grant Angel
Illiwan Safaris – Mathew Kelman
Gurig National Park is a jointly managed Park between the Conservation Commission of the Northern Territory and traditional Aboriginal owners.  It is the only area in Australia offering Banteng hunting and the Gurig Board of Management has granted licenses to the following three operators.
	Wimray Safaris – Mr Noel Bleakley
Davidson's Arnhemland Safaris – Mr Max Davidson
Territory Buffalo Safaris – Brenton Hurt
Mr Bob Penfold from Hunting Australia has currently no rights to operate in either of these two areas, which can only be accessed through the above bone fide licensed hunting safari operators.
We welcome visitors from all parts of the world to enjoy our unique remote natural environment and Aboriginal culture in the Top End of the Northern Territory, and extend our warmest invitation to members of your organisation for future visits.
Yours sincerely
BARRY COULTER
[47]	On the same date, Mr Coulter sent a letter addressed to Mr & Mrs Davidson as follows:
Mr & Mrs M & P Davidson
Davidson's Arnhemland Safaris
Pty Ltd
PO Box 41905
Casaurina NT  0811
Dear Mr & Mrs Davidson
I refer to your facsimile of 2 December 1994 wherein you sought a letter of clarification of licensed Safari Hunting Operators in the Northern Territory.
I have enclosed a copy of a letter I have today sent to Mr Bollman of Safari Club International in Arizona for your information.
I hope this will help to overcome problems you have been experiencing and wish you all the best for 1995.
Yours sincerely
BARRY COULTER
[48]	I have no doubt that the direct cause of the Minister's letter to Mr Bollman was Mrs Davidson's facsimile to the Minister of 2 December 1994.  Clearly what happened, was that the Minister referred the facsimile to the Commission for comment, as Mr Coulter said in evidence.
[49]	The defendants submit that the conclusion that the direct cause of the letter to Mr Bollman was Philippa Davidson's facsimile, can be drawn from the following factors:
1.	The facsimile invites the Minister to send a letter to the Safari Club International and provides the name, address and facsimile number of the President of the Safari Club International.
2.	That Ms Mulholland's recommendation was a direct response to the facsimile from Mrs Davidson to the Minister.
3.	The facsimile bears the same reference number in the date stamp as the Minister's letter.
4.	The briefing notes were not forwarded to the Minister's office until 
24 January 1995.
[50]	The fact that the documents have the same reference number is additional support for Mr Coulter's evidence that Ms Mulholland received 
Mrs Davidson's facsimile.  On the other hand, Ms Mulholland's memorandum contains matters which clearly came from the briefing notes and not from 
Mrs Davidson's facsimile, including the following: shooting penned animals and not paying proper trophy money; failure to pay outstanding debts; in effect being officially barred from Gurig National Park by a recent Board Meeting for improper activities in Arnhem Land.  Indeed, the text of the memorandum states that the source of this information comes from the NLC.  .
[51]	The defendants further submit that Mrs Davidson's facsimile requests "assistance in clarifying who are the legal, respected safari operators in the Northern Territory" and say that the Minister's letter fits that description.  I accept that this is so, but the briefing notes also refer to a letter from the Commission supporting licensed safari operators and stating that Mr Penfold does not have a licence for buffalo.  The defendants also submit that 
Mrs Davidson's facsimile seeks a letter from the Minister to the Safari Club International, a matter not referred to in the briefing notes.  I accept the validity of this submission, but point out that the briefing notes envisage "a letter to be provided to safari operators for their use at conventions overseas".  The Commission's officers may have reached the conclusion that a better way to deal with the problem was to advise the Minister to write to the President of the Safari Club, but I think it more likely that the true cause of 
Ms Mulholland's memorandum and the Minister's letter to Mr Bollman, was the facsimile from Mrs Davidson.  It is particularly significant in this respect that on 23 December 1994 the Minister wrote to the Davidsons enclosing a copy of his letter to Mr Bollman.  
[52]	The plaintiffs assert that I should nevertheless find that the briefing notes were a cause.  Their case is that Ms Mulholland's memorandum recommends that the letter drafted by the Commission be sent to Mr Bollman and in support of that recommendation, the sting of the libel is partly at least repeated in the memorandum.  The argument is that the Minister relied upon the Commission's recommendation before signing the letter to Mr Bollman.  In support of that argument, the plaintiffs rely upon the commonsense test of causation in March v E & M H Stramere Pty Ltd (1990-1991) 171 CLR 506.
[53]	There are a number of difficulties in accepting this submission.  In the first place, the High Court's discussion of that subject was in the context of a negligence action.  Each of their Honours relied heavily on the provisions of the Wrongs Act 1936 (SA), providing for apportionment between tortfeasors, in concluding that "the courts are no longer as constrained as they were to find a single cause for a consequence and to adopt the "effective cause" formula: per Mason CJ at 512; see also Dean J at 521-522; McHugh J at 
533-534.  Toohey J specifically limited his agreement with Mason CJ to cases where negligence is alleged (at p 524).  In the Northern Territory, the provisions relating to apportionment of liability depended upon a finding of "fault" by the tortfeasor and by the person suffering the damage: see s 16 of the Law Reform (Miscellaneous Provisions) Act.  The definition of "fault" in s 15(1) was arguably wide enough to include any tortious act.  That section was amended in 2001 to substitute "wrong" for "fault" and to make it clear that the apportionment provisions apply only to negligence actions.  It is at least arguable that the approach to causation favoured by the High Court in March v E & M H Stramere Pty Ltd does not apply to actions for defamation.
[54]	However, in Williams and Others v John Fairfax Group Pty Ltd & Another (1991) Aust. Def. Reps 51,035 appears to have accepted, at least for the purposes of a strike out application, that the principles of causation in March v E & M H Stramere Pty Ltd do apply to causation in defamation proceedings: see also Kirby J in Chakravarti v Advertiser Newspapers Ltd, supra, at 600.  The plaintiffs argued that I should find that the briefing notes were a cause of the Minister's letter to Mr Bollman for the reasons I have already discussed.  The argument (which may have been seen by the parties as the same argument expressed in a different way) was whether or not the plaintiffs had established that the letter to Mr Bollman was "the natural and probable consequence" of the publication of the briefing notes by Mr Higgins to 
Mr Pearce.  The "natural and probable consequence" test is discussed further below, but in my opinion, whichever test of causation is to be preferred, the original publication of the briefing notes was not a cause of the letter to 
Mr Bollman.  In this case, the fact that the letter to Mr Bollman was sent by the Minister, is clearly the result of the Minister's desire to accede to the request of Mrs Davidson.  Without Mrs Davidson's facsimile, the chain of events leading to the letter to Mr Bollman would never have occurred.  It was her conduct in sending a facsimile to the Minister, found by the Federal Court to be defamatory, which led to the letter being sent.  It may be said that this is a mere application of the "but for" test, rejected in March v E & M H Stramere, as the main test of causation, but as Mason CJ points out at p 518:
It has been said that the fact that the intervening action was foreseeable does not mean that the negligent defendant is liable for damage which results from the intervening action, see Chapman v Hearse; M'Kew: Caterson v Commissioner of Railway.  But it is otherwise if the intervening action was in the ordinary course of things the very kind of thing likely to happen as a result of the defendant's negligence.
[55]	If one regards Mrs Davidson's facsimile as the "intervening action", how can it be said that her action was the very kind of thing likely to happen as a result of the publication of the briefing notes by Mr Higgins to Mr Pearce, or by the subsequent republications?  There is no evidence that her facsimile was in any way prompted by those publications, or her knowledge of the contents of the briefing notes.  Similarly, I cannot see how it can be suggested that her facsimile was the natural and probable consequence of the original publication of the briefing notes, or the subsequent republications.  On this analysis, the chain of causation was broken by Mrs Davidson's facsimile.
[56]	An alternative basis, is to look not at whether Mrs Davidson's facsimile was the very kind of thing likely to have happened as a result of the publication of the briefing notes to Mr Pearce, or the subsequent republications, but whether the publication of the letter to Mr Bollman by the Minister was the very kind of thing likely to have happened as a result of the republication of the defamatory matter by Ms Mulholland to the Minister, or whether that was at least a cause, as a matter of commonsense of the Bollman letter.  This approach does not seem to accord with the reasoning in March & E & M H Stramere, supra, but I am prepared to accept that I may be wrong about that.  If this be the correct way of looking at it, the plaintiffs are on stronger ground so far as causation goes, for reasons which are discussed in paras [72] and [73] below where I conclude that the defendants, wrong caused the republication of the sting of the libel to the Minister.  It is but a small step to take that the Minister, having read Ms Mulholland's memorandum, took it into account in deciding to send the letter to Mr Bollman and that this was a reasonably foreseeable consequence of the original publication.  If this be the correct way of looking at it, I would conclude that the original publication was a cause of the letter which the Minister wrote to Mr Bollman.
Did the Minister's letter repeat the libel?
[57]	The plaintiffs assert that the Minister's letter in part disseminated the defamation because the inference from that letter is that the plaintiffs are not bona fide safari operators.  The defendants deny that any such imputation was conveyed by the letter.
[58]	The defendants further submit that it is not now open to the plaintiffs to assert that the Minister's letter was defamatory of them, because that issue was decided adversely against them in the Federal Court action.  In that action, Hunt Australia claimed damages under ss 52 and 82 of the Trade Practices Act (Cth).  The claim was that the Minister's letter contained material that was "misleading or deceptive" and that the respondents were liable to the applicant in damages for disseminating the letter.  The applicant also claimed damages for libel based on Mrs Davidson's facsimile to the Minister dated 2 December 1994.  The learned trial judge, O'Loughlin J, found that the Minister's letter was not misleading or deceptive.  His Honour found that, properly understood, the Minister's letter was an accurate statement of the position relating to licensed safari tour operators in Arnhem Land and Cobourg Peninsula.  That finding was upheld on appeal to the Full Court: see Hunt Australia Pty Ltd v Davidson's Arnhemland Safaris [2000] FCA 1690.  The plaintiff succeeded in recovering damages in respect of Mrs Davidson's facsimile to the Minister.  A cross-appeal against that award was dismissed.  However, it is to be noted that in the Federal Court action, it was not alleged that the Minister's letter was defamatory, whether for the reason now agitated or at all.  Further, the plaintiff Robert Penfold was not a party to that action.  It is clear that the causes of action are not the same and the determination of the Federal Court was not made between the same parties or their privies.  Counsel for the defendants relied upon Reichel v Magrath (1889) 14 AC 665 and Haines v Australian Broadcasting Corporation (1995) 43 NSWLR 404.  The former case appears to stand for the proposition that an issue tried in a civil proceeding brought by A against B and found by the Court in favour of B, cannot be retried in an action brought by A against C and will be struck out as an abuse of process.  That decision and the principle for which it stands, was discussed by Hunt CJ at CL in Haines v Australian Broadcasting Corporation, supra, at 410-414, where the nature of the abuse is identified as a collateral attack on the former proceeding of a court of competent jurisdiction and therefore, contrary to public policy.  In order to succeed on this point, the defendants must show that the issue which is now sought to be litigated must be one which the plaintiffs lost in the former action (see Haines, supra, at 414).  I think that in this instance, the fact that Mr Penfold was not a party to the action against the Davidsons does not preclude the principle from operating.  It is clear that Mr Penfold is the guiding light and principal director of Hunt Australia Pty Ltd, and for all intents and purposes they are one and the same.  The sentence now complained of as being defamatory, is precisely the same sentence which O'Loughlin J held was not misleading or deceptive.  The relationship between an action in defamation and an action under the Trade Practices Act was also discussed by Hunt CJ at CL in Haines, where the plaintiff had originally sued in defamation, had a determination against him that no imputation of the kind suggested was conveyed and then sought to amend the proceedings to claim damages under s 52 of the Trade Practices Act against other parties for the same imputation.  His Honour indicated that he would have struck out the amendments as an abuse of process: see p 415.  I consider that, the Federal Court having found that the imputation was not misleading or deceptive, it is not now open to the plaintiffs to allege that they are defamatory in these proceedings.  Further, I do not consider that the letter conveyed the imputation sought to be relied upon.  In context, it is plain that the letter conveyed no more than that the plaintiffs were not licensed to operate in the two areas referred to and only licensed operators can operate and access those areas.  I therefore reject the plaintiffs' submission that the Minister's letter further disseminated the libel.
Are the defendants liable for any or all of the republications?
[59]	The defendants assert that they are not liable in damages to the plaintiffs for the republications on two bases.  The first depends upon s 27A of the Northern Territory Tourist Commission Act.  The second argument is based on a submission that it was neither intended nor foreseeable by Mr Higgins that Mr Pearce would publish the briefing notes at the Commission Board Meeting and that the consequential republications were not the natural and probable consequence of his publishing of the briefing notes to Mr Pearce.  Inherent in this submission, is that the publication to Mr Pearce was not privileged and that Mr Pearce received and republished the briefing notes in his independent capacity as a Commissioner and not as the Director of the NLC.
[60]	Section 27A of the Act provides as follows:
27A	PROTECTION OF MEMBERS
No action or proceeding, civil or criminal, shall lie against the Chairman or a member of the Commission for or in respect of an act done or omitted to be done in good faith by that person in the person's capacity as Chairman or member.
[61]	On the face of it, s 27A has no application to these proceedings because neither of the defendants to this action were members of the Commission and no action is brought against Ms Mulholland or Mr Pearce who were members of the Commission.  The defendants' submission, however, is founded on the proposition that each subsequent republication is a separate tort, which gives rise to a fresh cause of action.  Thus, if the republication be protected by 
s 27A, there is no wrong.  The plaintiffs' contention is that the plaintiffs are entitled to rely upon the republications as going to damages and have not sued upon the republications as separate causes of action and therefore s 27A is irrelevant.  Alternatively, the plaintiffs submit that the defendants are liable because the original publication by Mr Higgins was activated by malice.  If these arguments are not accepted, the plaintiffs submitted that (1) the plea based on s 27A was abandoned on the first day of the trial and (2) the defendants have called no evidence to bring themselves within the protection of s 27A.
[62]	It is well established that when a defamatory statement is republished, the plaintiff has a choice: he may sue the defendant both for the original publication and the republication as two causes of action, or he may seek to recover as a consequence of the original publication the damage that he has suffered as a result of the republication, so long as the damage is not too remote: Cutler v McPhail [1962] 2 QB 292 at 298-299; Sims v Wran [1984] 
1 NSWLR 317 at 320; Toomey v Mirror Newspapers (1985) 1 NSWLR 173 
at 182-183.
[63]	Gatley, supra, at 6.31 suggests that in either case, the general rule is that the original publisher of the libel is not legally responsible for the free and voluntary acts of others, including repetitions by them of defamatory matter, except in the situations recognised by Lopes LJ in Speight v Gosnay (1891) 60 LJQB 231 at 232: see also Gatley 9th Edn., para 6.30; M Gillooly, "The Law of Defamation in Australia and New Zealand", p79.  These situations are:
1.	where the defendant authorised or intended the republication;
2.	where the person to whom the original publication was made was under a duty to repeat the statement;
3.	where the republication was, in the circumstances of the case, the natural and probable result of the original publication.
[64]	In the present case, the plaintiffs' statement of claim specifically pleads the original publication by the first defendant to Darryl Pearce and to the NLC (para 5 of the Second Further Amended Statement of Claim).  In para 7, the plaintiff alleges that the second defendant, by its Director Mr Pearce, republished the briefing notes to the Commission.  In para 7.1, it is alleged that Sharon Mulholland republished the briefing notes to the Minister.  It is necessary in an action for damages for defamation for the pleader, where he seeks to plead each republication as a separate cause of action, to:
... plead each republication in haec verba as a separate paragraph in his statement of claim, to enable the defendant to plead to it whatever defence may be appropriate to that particular publication; in the latter case, the plaintiff is obliged to make his intention clear in his statement of claim.  (see Toomey, supra, at 182.)  
In this case, it is clear that the plaintiffs pleaded each of those republications as a separate cause of action.
[65]	The authorities to which I have referred establish that, where the republication is sued upon as a separate tort, both the original publisher and the republisher may be sued.  In Cutler v McPhail (1962) 2 QB 292, it was held that in those circumstances, the original publisher and the republisher are jointly liable so that a release of one operates as a release of both; however, the plaintiff was still entitled to damages for the republication, notwithstanding the release, as a consequence of the original publication.  If it be correct to categorise the original publisher and the republisher as joint tortfeasors in respect of the republication (which I doubt) the theory is that there is but "one cause of action": see the discussion in Fleming: "The Law of Torts", pps 258-9; Wah Tat Bank Ltd v Chan [1975] AC 507 at 515.  But this does not necessarily mean that the original publisher can rely upon a defence open to the republisher.
[66]	As far as I can ascertain, the subject has not been decided by authority.  There is authority for the proposition that if the original publication was privileged, but the republication was not, the plaintiff can recover against the republisher: see Lawrence v Newberry (1890-91) 7 T.L.R 588 at 589, where Denman J, with whom Wills J concurred, said:
It has long ago been decided that it is no answer to a libel that the original statement was on a privileged occasion.
No authorities are cited for this proposition and the case is not discussed by the text-writers in this context, except for the reference to it in Tobin and Sexton, "Australian Defamation Law and Practice", para 5330.  Thus, the reason why the republisher is able to be sued is not discussed, but it may have been because the original publisher in that case would not have been liable for the republication in accordance with the rules in Speight v Gosnay.  The only other case to discuss the issue is the unreported judgement of Byrne J in Smith v Harris (delivered 1 December 1995, Supreme Court Victoria) unreported, which is reproduced in Tobin and Sexton, supra, at 42,861) but his Honour declined to resolve the issue (see p43, 864).
[67]	However, in my opinion the effect of s 12(2) of the Law Reform (Miscellaneous Provisions) Act is to abolish the unity of the cause of action between joint tortfeasors: see Thompson v Australian Capital Television Pty Ltd (1996) 186 CLR 574 at 584 per Brennan CJ, Dawson & Toohey JJ.  The concept of a single wrong and a single cause of action having gone, there is no longer any reason for holding that the original publisher can rely upon a defence which was only open to the republisher.  I therefore reject the defendants' argument based on s 27A of the Act.
[68]	In any event, in view of the admission of liability and the interlocutory judgment obtained against the defendants and the way the case was run at trial, I would hold that the plaintiffs are entitled to rely on the alternative basis referred to above as the means by which damages may be awarded for the republications, so long as these damages are not too remote, and it is to the submissions on that issue that I shall next turn.
Remoteness of Damage and Causation
[69]	An issue between the plaintiffs and the defendants, is whether or not it was the natural and probable consequence of the publication of the briefing notes by Mr Higgins to Mr Pearce that he would republish the briefing notes at the meeting.
[70]	Before dealing with this topic, I should refer further to the principles which deal with tortious liability for republication  (whether as a separate tort or not) and of remoteness of damages which I briefly referred to in para [62] above.  According to the most recent authorities on this topic, there are no rules which are special to the law of defamation, but rather that these questions are to be determined in accordance with ordinary tortious principles.  In Slipper v British Broadcasting Corporation [1991] 1 QB 283, the plaintiff, a former senior police officer, was featured prominently in a film concerning the infamous Great Train Robbery and the efforts made to bring Ronald Biggs back to England from Brazil to where he had escaped.  The plaintiff sued in respect of the public broadcast of the film by the BBC and in respect of the showing of a preview of the film to press and television journalists.  The plaintiff also sought damages in respect of reviews of the film in the national press.  The defendant contended that it was not liable for the reviews and sought to strike out the paragraph in the pleadings which raised that issue.  The authorities were extensively reviewed by the Court of Appeal which refused to strike out the pleading.  The argument for the defendant rested in part on a submission that the decision of Ward v Weeks (1830) 7 Bing. 211 as approved by the majority of the House of Lords in Weld-Blundell v Stephens [1920] AC 956, limited liability for republication to those cases where the republication had been authorised.  The Court rejected that submission, holding that the ordinary rules in tort relating to causation, novus actus interveniens and remoteness of damage applied to defamation actions: see Stocker LJ at 295-6; Bingham LJ at 299-300; 
Slade LJ at 302-303.  Slade LJ said, at p301: 
... I for my part find it difficult to draw any distinction between damage which is the natural and probable consequence of the tort and damage which is a reasonably foreseeable consequence: compare The Wagon Mound [1961] AC 388, 423 per Viscount Simonds.
[71]	The decision in Slipper v BBC was considered by Hunt J in Williams and Others v John Fairfax Group Pty Ltd & Another (1991) Aust.Def.Reps 51,035, in particular in the light of the decision of the High Court in March v E & M H Stramere Pty Ltd (1991) 171 CLR 506.  In that case, the plaintiffs were the manager, supervisor and a waitress in a restaurant whose efforts were criticised by the second defendant, Leo Schofield, in a restaurant review published by the defendants in a newspaper.  Two of the plaintiffs also sought damages from the defendants for the repetition of the sting of that review later published by the presenter of a program on radio.  The plaintiffs alleged that the repetition of parts of the review on the radio were the "natural and probable result" of its publication in the newspaper.  The defendants sought to argue that this was insufficient in law for them to be liable.  Hunt J, after reviewing the authorities, said at 51,035:
The defendants' third argument, as I understand it, is that the approach to causation in tort generally has been fundamentally changed by the decision of the High Court in March v E & M H Stamare Pty Ltd (1991) 171 CLR 506, so that, viewed from new first principles, the publication by Mr Dale on the ABC in the present case must necessarily be treated as a novus actus interveniens, a new cause rather than a consequence of the original publication.  The judgments in that case do redefine the principles of causation, although I would not go so far as to accept that those principles have been "fundamentally changed".  The causa sine qua non test, that the plaintiff would not have sustained his injuries but for the original tortious act of the defendant, can no longer be regarded as definitive of the issue of causation.  Greater emphasis is now given to the application of common sense and experience to the facts of the particular case (515-516, 522-523, 524, 525, cf 532-534).
In relation to the novus actus interveniens, the supervening cause, the defendant is now liable for its consequences if that act was the very kind of thing which was likely to happen as a result of the original tortious act of the defendant – if, for example, that act of the defendant had generated the very risk that, in the ordinary course of things, a third party would act in the way which caused further injury to the plaintiff.  As Mason CJ put it (at 519):
In such a situation, the defendant's [original tortious act] satisfies the 'but for' test and is properly to be regarded as a cause of the consequence because there is no reason in common sense, logic or policy for refusing to so regard it.
(See, generally, at 517-518).  Toohey & Gaudron JJ agreed with the judgment of the chief Justice.  As I point out later in this judgment, the application of those redefined principles in the present case would not produce any different result to the application of the law stated in Speight v Gosnay and accepted in Dempster v Coates.
[72]	The evidence is that the briefing notes were attached to a memo from 
Mr Higgins to Mr Pearce dated 30 November 1994, some two days before the Board Meeting.  Also attached to the memorandum was a copy of the "Full Council Agenda Item" concerning the same matter.  The heading to the briefing notes indicates that they were given to Mr Pearce and intended for his use at the Commission's Board Meeting on 2 December 1994.  Having regard to the suggestion in the briefing notes that a letter of support be prepared by the Commission which the licensed safari operators can use for publicity purposes at conventions overseas, I consider that I should find that it was reasonably foreseeable that Mr Pearce would refer the Board to the matters contained in the briefing notes and would in all likelihood table the briefing notes.  In my opinion, that was the very sort of thing likely to happen as a consequence of publishing the notes to Mr Pearce.  It was therefore both reasonably foreseeable and likely that a copy of the briefing notes would be filed by the Commission only to emerge later.  As Bingham LJ said in Slipper v BBC, supra, at 300:
... the law would part company with the realities of life if it held that the damage caused by publication of a libel began and ended with publication to the original publisher.  Defamatory statements are objectionable not least because of their propensity to percolate through underground channels and contaminate hidden springs.
[73]	Mr Higgins well knew that Davidson's Arnhemland Safaris had approached Mr Coulter about the same subject matter, as his memorandum of 
30 November 1994 to Mr Pearce plainly states (and as is repeated in the briefing notes).  It is reasonably foreseeable that the Minister would seek the advice of the Commission (which is subject to ministerial control [see s 19 of the Act]) and effectively operates vis-a-vis the Minister in the same way as a government department.  It must have been anticipated by him that 
Mr Coulter would, in order to deal with the Davidsons' complaint, seek the advice of the Commission and that the Commission would in all likelihood advise the Minister of the sting of the libel contained in the briefing notes.  I find also that the republication by Ms Mulholland was, in the circumstances, the natural and probable consequence of the defendants' conduct.  I am fortified in reaching this conclusion by the fact that Mr Higgins did not give evidence.
Are damages flowing from the publication of the Minister's letter too remote?
[74]	In addition to sending the letter to the President of the Safari Club International, the Minister sent a copy of it to Mrs Davidson.  She in turn published the Minister's letter at a trade fair in Dortmund, Germany which 
Mr Penfold was attending in order to promote Hunt Australia in Europe.  As a consequence, the plaintiff Hunt Australia claims that it suffered very significant loss and damage, particularly in the European market, but also in the American market.
[75]	The defendants argue that to the extent that any loss flowed from the publication of the Minister's letter, they are not responsible for it.  As I have found, the Minister's letter does not repeat the sting of the libel and therefore it is submitted that there is no republication of the libel for which the defendants can be held legally responsible.  I accept that the publication of the Minister's letter, whether by the Minister or by Mrs Davidson, is not a republication of the sting of the libel contained in the briefing notes.  There is therefore no separate tort by the publication or republication of the Minister's letter for which the defendants can be held responsible.  The plaintiffs assert that, notwithstanding this, the defendants are liable for any loss caused by the publication or republication of the Minister's letter, because the defendants' publication of the briefing notes was a cause of that publication or republication.  In other words, that such losses are not too remote and are not the consequence of a novus actus interveniens.
[76]	The principles relating to remoteness of damage depend upon "reasonable foreseeability" which is not in itself a test of causation, but marks the limits beyond which a wrongdoer will not be held responsible for damage resulting from his wrongful act: see Chapman v Hearse & Anor (1961) 106 CLR 112 
at 122; March v E & M H Stamere Pty Ltd (1990-1991) 171 CLR 506 at 510; 534-536.  But not every foreseeable risk of damage is to be laid at the defendants' door; the damage will not be a consequence of the risk unless it is the kind of damage which should have been reasonably foreseen.  In Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd (The Wagon Mound) [1961] AC 388, the risk which needed to be foreseen was damage by fire; it was not to the point that it was reasonably foreseeable that the oil spill could cause other kinds of damage.  Similarly, in my view, what must be reasonably foreseen is that there will be caused damage by repetition of the sting of the original libel.  This accords with the view of Slade LJ in Slipper v BBC, supra, at 301, and the principles in Speight v Gosnay, supra, a well established authority in defamation cases that limit damage to repetition of the "sting" of the libel.  Whatever the cause of any financial loss to Hunt Australia, to the extent that this was a result of the republication of the Minister's letter, the defendants are not to be held responsible for loss flowing as a result as, in my opinion, it is too remote.
The extent of the publication within the NLC
[77]	The plaintiffs submitted that the extent of the publication included those within the NLC.  The plaintiffs point to the evidence of Mr Penfold that the briefing notes first came to his attention when they were attached to a statement of evidence prepared for Mr Higgins by the solicitors for the Davidsons in the Federal Court action some years later.  It is a reasonable inference that at least two copies of the briefing notes existed within the NLC, one kept by Mr Higgins and the other by Mr Pearce.  The plaintiffs submit that I should infer that the sting of the libel permeated through that organisation (with significant consequences for Hunt Australia's economic interests), as well as to a number of traditional owners whom the NLC consulted on matters affecting Hunt Australia's interests in obtaining access to Aboriginal land.  In particular, it was submitted that I should infer that certain decisions of the Full Council of the NLC were the result of the publication of the briefing notes.
[78]	The first decision, or group of decisions, were resolutions passed on 
7 December 1994 at the 65th Full Council Meeting of the NLC.  These resolutions were as follows:
1.	The NLC has no dealing with Hunt Australia Pty Ltd or its associates except that involving the recovery of outstanding money and the pursuit of any reported visits to Land Trust land without a permit.
2.	That the NLC issues no further permits to Hunt Australia Pty Ltd or its associates until all outstanding matters are settled.
3.	Permit delegates in the areas that Hunt Australia Pty Ltd and its associates have operated be advised of the resolution of Full Council.
4.	As no permits would be issued by the NLC the traditional owners will have to issue their own permits to Hunt Australia Pty Ltd if they wish Penfold and Fullerton to visit.  It also means that Penfold or anyone associated with Hunt Australia will require a permit from every group through whose country they travel.
5.	That even though the NLC may receive a request from a group of traditional owners to negotiate an agreement with Hunt Australia Pty Ltd the NLC would not undertake those negotiations.  If the traditional owners wish to deal with Hunt Australia Pty Ltd while money is still outstanding to the Land Trust then those traditional owners should conduct the business themselves.  The NLC will act though on complaints received by any neighbouring group.
[79]	Why was this resolution passed?  The plaintiffs assert that it was a consequence of the "poison" from the briefing notes; the defendants say that it was because of a dispute about a contract with the traditional owners of North Goulburn Island relating to the shooting of goats.  A great deal of time was taken at the trial relating to this dispute.  It is not necessary to get into the fine details.  There is no doubt that the dispute was a genuine one and that the plaintiffs had a legitimate complaint.  Hunt Australia had been granted a licence to conduct hunting safaris for goats on the island for a period of three years from 18 August 1993.  The licence permitted shooting a maximum of 25 goats per day, provided that the total goat population was not reduced below 1,800.  Certain fees under the licence were payable annually.  The plaintiffs complained that the goat population had fallen significantly below 1,800 and refused to pay the annual fee when it fell due.  The plaintiffs' argument was that the contract had been frustrated: c.f. McRae & Anor v Commonwealth Disposals Commission & Ors (1951) 84 CLR 377; Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 
149 CLR 337.  Not all of the traditional owners accepted Mr Penfold's assertions concerning goat numbers.  Nevertheless Mr Higgins initially attempted to obtain the advice of an independent person to estimate the goat numbers, namely the Regional Stock Inspector at Jabiru, and Mr Penfold accepted this suggestion.  It appears that when it became clear that the cost of establishing the goat numbers on the island would be significant, Mr Higgins took a different attitude and referred the dispute to an in-house lawyer to collect the debt.  
[80]	A file note, which is undated, but which I infer records a consultation with certain traditional owners before 2 December 1994, records a recommendation in terms similar to the first two resolutions passed at the meeting of 7 December 1994.  The traditional owners consulted appear to be those interested in the goat contract.
[81]	There is no evidence as to who attended at the meeting of the NLC on 
7 December 1994.  The full Minutes of the meeting was not tendered in evidence, but part of the Minutes dealing with the resolution was tendered as part of Ext. D73.  The person who introduced the subject at the meeting and initially spoke to it, is recorded as being one Andrew Jackson, an employee of the NLC who occupied the position of Manager Natural Resources.  
Mr Jackson provided to the meeting:
1.	a summary of the background to the goat contract dispute;
2.	a summary of the allegations concerning the shooting of two buffaloes in the wrong area.  This was said to have been done by Mr Fullerton, a partner of Mr Penfold's, and by Mr Penfold;
3.	a summary of an allegation concerning the shooting of a buffalo by 
Mr Fullerton and Mr Penfold in the Gulin Gulin Buffalo Company yards without a permit to be there and without offering to pay the safari value of $1,000;
4.	an allegation that Mr Penfold and Mr Fullerton had gone onto Trust land without permits because they had been kicked out of non-Aboriginal pastoral properties;
5.	the refusal of the Cobourg Board to grant a licence to the plaintiffs was mentioned briefly.
There is some mention of the plaintiffs' reasons for not paying royalties allegedly due under the goat contract, but these are not dealt with fully.  
Mr Jackson does mention that "we may be able to retrieve through Court Action but that may not be successful".  A number of other issues were raised, including problems created by the Aboriginal Land Act, s 5(2) of which permitted traditional owners to grant permits instead of going through the Land Council and the fact that some traditional owners were issuing permits without consulting all who should be consulted; and it is clear that Mr Christopherson, one of the delegates on the Council, did not like 
Mr Penfold "because of problems he's been in in other places, but he's real humbug.  He keep ringing up humbug, nearly half an hour on the phone one time, trying to make me change my mind".  However, the overall impression is that the resolutions were passed principally for the reasons advanced by 
Mr Jackson.  I note that Mr Pearce was present and although he spoke about matters concerning the difficulties with permits, he made no comment on the other issues.
[82]	The Minutes repeat the meanings pleaded in paras 1 and 4 set out in para [14] above; in particular reference is made to the monies owing in a way which implies that the plaintiffs had no justification for not paying and the references to the shooting of the buffalo in the yards is plainly the same allegation as was made in the briefing notes.  The allegation about not paying the NLC money was also repeated.
[83]	The source of Mr Jackson's information is not identified, but the person within the NLC in charge of the dealings with the plaintiffs was Mr Higgins.
[84]	It is extraordinary that the NLC would pass resolutions of the kind it did merely because of a dispute over a few thousand dollars involving a few traditional owners, when there was clearly a legitimate dispute as to whether or not the monies were payable.  The allegations concerning shooting buffalo without permission and not paying for them the correct money, are clearly more serious.  The other issues raised in discussion are not peculiar to the plaintiffs, but relate to safari operators generally.  The proximity in time of the resolution to the briefing notes strongly suggests that these allegations came to be known to those present at the meeting and also to Mr Jackson who addressed the meeting.  That inference provides the most probable explanation.  The fact that the defendants called no witnesses who were present at that meeting and did not call Mr Higgins and Mr Pearce, makes it easier for me to draw that conclusion.
[85]	Subsequently, in March 1995, the North Goulburn Island goat hunting contract issue was settled.  At the same time as this matter was settled, Hunt Australia wrote to the NLC seeking contracts to hunt goats on North Goulburn Island, boar and buffalo in Arnhem Land and donkeys and pigs in an area abounding Dorisvale Station.  On 31 March 1995, Mr Higgins replied to the effect that the traditional owners of North Goulburn Island had notified the NLC not to consider further agreements relating to goat hunting with the plaintiffs and as to any other safari operations, it would be dealt with at the next Full Council Meeting during the week following Easter.  Why this was necessary is not obvious to me.  The goat contract dispute having been settled and the settlement monies having been paid, one would have thought that the resolutions of 7 December 1994 had lapsed.  It is interesting to note also that the plaintiffs were not told of the resolution of 7 December at any relevant time.
[86]	In the meantime, a report was prepared by officers with the NLC concerning the plaintiffs' activities on Aboriginal land intended for the 66th Full Council Meeting to be held on 19-21 April 1995.  The report sets out some of the background relating to the North Goulburn Island goat dispute, the facts relating to the settlement of that dispute, the fact that the plaintiffs now wished to conduct buffalo hunting in the Bulman area (which is within Arnhem Land), and sets out some options with a recommendation that future dealings with the plaintiffs include a significant bond.  This recommendation was approved by the Full Council, but again not passed on to the plaintiffs.
[87]	At about the time this was happening, the plaintiffs entered into an undated agreement with Robert Lee, Cyril McCartney and Lily Bennett as traditional owners of the "McKay Hills area" granting permission to Hunt Australia to build a safari camp and to conduct ten buffalo and pig hunts between 15 April and 15 June 1995 ("the McKay Hills contract").
[88]	On 10 May 1995, the NLC wrote to Hunt Australia in the following terms (notwithstanding resolution 5 of 7 December 1994):
10 May 1995
	95/113:N06
Hunt Australia Pty Ltd
72 Blanch Street
SHORTLAND NSW  2307
	by facsimile:  049 501 166
ATTENTION:  Bob Penfold
	URGENT
Dear Sir
It has been brought to the attention of the Northern Land Council that yourself and others associated with Hunt Australia Pty Ltd have commenced buffalo safari operations in the McKay Hills area.  The activity you have commenced is unlawful under the provisions of the Aboriginal Land Rights (NT) Act 1976.  Under this section a lawful interest in Aboriginal Land can only be granted by the Arnhem Land Aboriginal Land Trust on the direction of the Northern Land Council.  Prior to giving this direction the Land Council is required to ascertain who are the traditional owners and conduct consultations with them and other Aboriginals affected to ensure that they understand and consent to the proposal and that the terms are reasonable.
I therefore advise that you cease all activity and remove yourself and associates and all equipment brought onto Arnhem Land Aboriginal Land Trust immediately.
I also advise that under the provisions of the Aboriginal Land Act you are not in receipt of a valid permit for entry onto Aboriginal Land.
I have provided a copy of this letter to the Police and sought their assistance to ensure that you and your associates the Arnhem Land Aboriginal Land Trust area.  (sic)
Yours sincerely
Brett Midena
Principal Legal Manager

c   Maranboy Police Station
[89]	Events moved rapidly in June and July 1995 when the matters of the plaintiffs' access to Aboriginal land was considered initially by the Executive Council of the NLC on 7 and 8 June 1995 and subsequently at the 67th Full Council Meeting held 11-13 July 1995, following meetings with traditional owners and other affected persons at Weemol on 17 June and with the Katherine Regional Land Council on 22 June.  
[90]	In June 1995, a meeting of traditional owners in the Bulman/Weemol area was held.  According to Mr Penfold, this meeting was called by Mr Higgins to prevent entry into the McKay Hills area by obtaining support from the surrounding traditional owners.  There is evidence that such a meeting was requested by the traditional owners.  A report concerning that meeting was prepared by Mr Higgins addressed to Mr Pearce, Mr Andrew Jackson and other senior personnel within the NLC (see Ext P15).  Although a letter had been sent to Mr Penfold inviting him to attend the meeting, he was unable to do so; I note also that Robert Lee and Cyril McCartney did not attend that meeting, although Lily Bennett did attend.  The report indicates that the meeting supported Lily Bennett, but nevertheless a resolution was passed that "Penfold and Fullerton cease all activities, immediately and that they be removed until proper consultations can take place ..."  
[91]	I infer from this that the traditional owners approved support for a safari contract with the plaintiffs, but that they wanted "proper consultations to take place", ie. an agreement negotiated by the NLC, and that in the meantime, the plaintiffs were to be removed from the area (with police assistance if necessary).  I note that the report made no mention of any of the matters referred to in the briefing notes; the point was made that two other operators had licences negotiated through the NLC in the area, whereas the only permission the plaintiffs had was on a piece of paper signed by the three traditional owners who spoke for an area called "Mutpi".  However, the report proceeds to record the following:
Additional Comments
1.	Penfold is operating unlawfully under the provisions of the Land Rights Act.
2.	Penfold is operating unlawfully under the provisions of the Aboriginal Land Act.
3.	The only authority Penfold has is a letter signed by Robert Lee, Cyril McCartney and Lily Bennett.
4.	There are two tour operators conducting business in the area who have abided by the provisions of the Land Rights Act ie. they have a Licence executed by the Land Trust.  Penfold is presently seeking damages against one of these operators for circulating the letter concerning licensed safari operators signed by the Minister for Tourism (Coulter).
5.	The Director speaks with Robert Lee and explains the situation.  How it stands at present is a choose for Robert Lee between supporting the views of traditional owners for the surrounding areas and the Land Rights Act or Robert Lee supporting Bob Penfold and unlawful activities under the Land Rights Act.  (sic) 
6.	Safari Club International has been requested to examine the activities of Penfold for his possible exclusion.
7.	Motor Vehicle Registry are investigating Penfold for the illegal carriage of clients under the provisions of the Commercial Passenger Road Transport Act.  If caught Penfold and/or Fullerton will be prosecuted.
8.	What message is the NLC presenting to the tourist industry by allowing unlawful activities to take place on Land Trust Land?
9.	Penfold is using Robert Lee for his own ends.  The Jawoyn do not want to deal with Penfold, but Robert appears keen to receive a benefit but does not live in the community where disagreement is been generated because of the activities of Penfold.  (sic)
Recommendation
That an Agenda Item be prepared for the forthcoming Full Council meeting concerning the continuing activities of Penfold and Fullerton.  It would be my recommendation that a resolution be passed refusing any further dealings by a Land Trust with Bob Penfold.  I would further recommend that if the traditional owners for the Mutpi area, ie.  Robert Lee et. al. want safari hunting then a Licence should be granted to the Gulin Gulin Buffalo Company for the conduct of that operation.  Penfold would still be able to refer his clients but he himself or his company would not hold a Licence or be granted permission for access to Land Trust land.  It would probably still be required that Steve Fullerton has access to ensure that the needs and expectations of the client are fulfilled.
[92]	No efforts were made by Mr Higgins or the NLC to engage in "proper consultations" with the traditional owners in relation to a contract between Robert Lee, Lily Bennett and Cyril McCartney with the plaintiffs and, notwithstanding the apparent wishes of the traditional owners, it is clear that Mr Higgins was determined to have the plaintiffs excluded from Aboriginal land.  It is interesting to see also how Mr Higgins suggests that the Director speaks with Robert Lee and the choices that are presented.  The choice of the NLC negotiating a new contract is not mentioned, even though the resolution of 7 December 1994 had lapsed.
[93]	Moreover, the report passes on two more pieces of damaging information: an attempt is being made to have Mr Penfold excluded from the Safari Club International; and there is an investigation by the Motor Vehicle Registry for illegal carriage of clients.  So far as the first of these matters is concerned, the evidence is that Mr Penfold started the Australian chapter of the Safari Club International in 1981 and in 1987, was awarded the South Pacific Safari Club International Hunting Achievement Award and regularly attended conferences organised by Safari Club International through which the plaintiffs secured most of their American clients.  The evidence of 
Mr Penfold is that there was a complaint made to the ethics committee of the Safari Club International.  It was brought to his attention on the day before the first day of the conference in January 1996.  The complaint had been brought by the plaintiffs' competitors in the Northern Territory, Davidson's Arnhemland Safaris, Brenton Hurt and Mick McCormack from Victoria.  The complaint was dismissed.  It did not relate to any of the matters involving either Cobourg Peninsula or the NLC.  Mr Higgins probably got the information about this complaint from either the Davidsons or Mr Hurt who, the file notes record, were in close contact with him and were supplying him with information about the plaintiffs over a number of years.  As to the alleged Motor Vehicle Registry investigation, there is no evidence concerning that at all.  Apart from being further evidence that Mr Higgins was determined to do all he could to destroy the plaintiffs' business in Arnhem Land and further evidence of his malice towards the plaintiffs, it is some evidence that Mr Higgins was prepared to tell half truths and pass on damaging information, whether true or not, if it helped towards the ultimate goal of getting rid of the plaintiffs.
[94]	At the 67th Full Council Meeting, it was resolved that the NLC would not direct any Land Trust in its area to enter into any agreement for the grant of an estate or interest in (or any other right in respect of) land to the plaintiffs, or to any company or business that Mr Penfold, his family members or Hunt Australia held an interest in.  According to Ext P16, this resolution was put on the agenda by Mr Higgins.
[95]	The reason for this resolution was clearly related to the McKay Hills contract.  The agenda papers note that:
Penfold has questioned the credibility of the Land Council.  His interest is to secure buffalo and he will do this by whatever means he can.  In this particular case he has demonstrated to date that the Land Rights Act is unnecessary when seeking to acquire an interest in land.
Licensed operators have questioned the value of doing the right thing as per the Land Rights Act.  They have expressed their concerns to the Minister for Tourism and sought to have the Minister represent their interests to the Land Council.  The Minister for Tourism has done this.
Penfold is currently operating no differently than Simon Kyle-Little is in the Walker River area.  Kyle-Little has the support of a senior land owner who does not want Kyle-Little to enter an agreement with the Land Trust.  Money is paid directly and this is want the senior land owner wants.(sic)  No permits are issued by the Land Council.  Another operator, Grant Angel, is seeking to operate in the Harris Creek area.  He has been advised by senior land owners that they do not want to deal with the Land Council and want the money paid directly to them.  Last year a similar situation occurred in the Phelp River area with an operator dealing directly with and paying one landowner for trophy buffalo.  The Land Council is also aware that traditional owners for the Wagiluk area are seeking to encourage a safari operator and have made clear to him that they want the trophy fees paid directly to them.
Penfold can still put his clients to operators on Land Trust land, including his associate Steve Fullerton, but that he himself is not to have access to Land Trust land.
[96]	However, it is clear that the decision that was taken, although justified on the basis of protecting the NLC's credibility, was the result of the plaintiffs' loss of reputation caused by the briefing notes.  This can be inferred from the fact that there is no suggestion of taking similar action against Simon Kyle-Little, or anyone else entering into direct agreements with traditional owners; the fact that resolution 5 of 7 December 1994 contemplated inviting direct negotiations between traditional land owners and the plaintiffs; the fact that the resolution does not affect Steve Fullerton, described as Mr Penfold's "Associate" (notwithstanding that there was an earlier unsubstantiated complaint levelled at Mr Penfold that Mr Fullerton brought alcohol onto a restricted area); and from the reference to the Minister.  As to the Minister, the evidence is that he had written to the NLC on 20 July 1995 in the following terms:
Mr Darryl Pearce
Director
Northern Land Council
PO Box 42921
CASUARINA NT  0811
Dear Darryl
Recently I received a copy of correspondence from Mr Francois Giner of Dreamtime Safaris to Mr Bernard Higgins from the Northern Land Council in regard to hunting activities.
In his correspondence, Mr Giner indicated his problems with the activities of Mr Bob Penfold and an associate, Mr Fullarton, impinging on his tourist operation and hunting concession by what appears to be illegal activities.  Mr Giner is questioning the value of his license agreement with the Northern Land Council and the viability of his considerable tourist investment in the area.
This is a serious situation as you would be aware from previous experiences with the operator in question.  I would strongly encourage your organisation to seek some early and satisfactory solution to what is an ongoing problem.
Any reasonable assistance or support we can offer in your endeavours would be favourably considered to bring this matter to a satisfactory conclusion and minimise any further damage to licensed operators and the hunting and tourism industry in Arnhemland.
Yours sincerely
Barry Coulter
(emphasis mine)
[97]	The first paragraph quoted from the agenda papers in para [95] above, that Penfold's interest is to secure buffalo "by whatever means he can", clearly implies that the authors considered that Mr Penfold was prepared to act by fair means or foul to secure his own interests and that of his company, an implication not dissimilar to the meanings pleaded in paras 9.1 and 9.5 of the Second Further Amended Statement of Claim.  It adds further weight to the other matters I have referred to in concluding that this resolution was ultimately the result of the briefing notes.
Publication to the Cobourg Peninsula Sanctuary Board
[98]	As stated previously, Gurig National Park is administered by the Northern Territory Parks and Wildlife Commission on behalf of the Cobourg Peninsula Sanctuary Board.  With one possible exception, there is no direct evidence that the briefing notes, or the sting of the libel contained in the briefing notes, found their way into the minds of the Cobourg Peninsula Sanctuary Board members.  There is evidence that the Board did not want to grant a concession to Hunt Australia and that the Board regarded concessions as personal and non-transferable, at least without its consent.  Whether it was correct in doing so or not, does not need to be determined.
[99]	Because the plaintiffs had no concession of their own in Gurig National Park, they were forced to operate through an operator who did have such a concession.  As previously noted, this used to be Wimray Safaris and Davidson's Arnhemland Safaris Pty Ltd.  In 1994, Hunt Australia cancelled its contract with Davidsons and in September 1994 applied to the Cobourg Peninsula Sanctuary Board for a concession which was refused.
[100]	In about September 1994, the plaintiffs began sending their clients to Cobourg Peninsula through Wimray Safaris, which was then owned solely by Noel Bleakley and his wife.  Wimray Safaris was originally owned by Ray Allwright.  Subsequently, Mr Bleakley became a partner in the business.  Later, Mr and Mrs Bleakley bought out Mr Allwright.
[101]	Apart from an approach by Mr Higgins in 1995 when Mr Bleakley alleges 
Mr Higgins suggested that he stop dealing with the plaintiffs, it appears that Wimray Safaris had no problem with either the Cobourg Peninsula Sanctuary Board or the NLC until 1998.  The problems which arose came about because Mr Penfold had publicly stated on a number of occasions that he had bought out Wimray Safaris.  This Mr Bleakley vigorously denied, both in correspondence with the NLC and with the Cobourg Peninsula Sanctuary Board.  Notwithstanding his denials and the lack of any evidence apart from Mr Penfold's assertions to support them, the Board ultimately chose not to renew his licence agreement in 1999.
[102]	There is no doubt that the Board had taken a position that it would not grant to the plaintiffs, nor allow them to acquire an interest in, a licence in the Park without their consent.  I am unable to attribute any of this to the briefing notes.  The Board had made its intentions clear, so far as the plaintiffs were concerned, over a number of years prior to 1994.  Mr Penfold's evidence is that he had on numerous occasions applied to the Board for a licence since the mid-1980s.  He believed that his attempts to secure a licence were unsuccessful because his price was too low.  There is no evidence to the contrary.  However, the Minutes of the Board dated 10 November 1999, indicate that the Board's decision was ultimately influenced by the decision of the traditional owners.  The Minutes state that John Christopherson, a Board Member (and a Full Council Member of the NLC in late 1994) representing one of the clans:
... advised the Board on items discussed at the Cobourg TO meeting outlining the issues of the number of operators and how to handle future operations.  At the end of next month the current permits will expire.  A number of options were discussed by TO's and decisions were made that the funds that are coming in from the presale of Banteng bulls is the important issue.
It was decided by TO's that:
§	Only 2 of the existing operators remain (Hurt and Davidson's).
§	Wimray will not be included.  TO's were not happy with his relationship with Bob Penfold nor with the way he operates.
§	Minimum number of bulls to be sold is to remain at 30 per 
	annum. ...
Lawyers to develop the letter of advice to Noel Bleakley T/as Wimray that they will not be offered a new concession and as of 31 Dec 99 their Permit expires and the offers for the 2 other concessionaire permits and ensure the Board is acting according to the law.  Once documents are ready for signature it be forward to P&WCNT, NLC and the Board for endorsement.
Chairman voiced his concern about the Board not really knowing exactly how many banteng have been hunted, where they come from, whether they were hunting in right areas as there are no guides present during hunts.  This needs to be specified in the Permit conditions of hunts so to keep a tighter control on concession activities.  It should be stipulated in Permits that a guide must accompany the hunt and that it was proposed the Gurig Association can hold a list of guides and nominate and supply guides of this list as part of their business.
Resolution 68.6
The Board resolved:
1.	Not to grant a new concession to N Bleakley T/as Wimrays:
2.	Offer Davidson and Hurt a 12 month Permit subject to conditions;
§	10 Bulls minimum per annum per concessionaire
§	Further bulls via Gurig Association in first instance
§	Further bulls via Board approval
§	Guide must be present during hunts (Note: this already exists in current permit conditions, needs to be rectified)
§	Move to designated camp ground outside the fence line anywhere in Barra Bay by 30 June 2000
§	Subject to satisfactory performance a further four (4) year concession will be offered
3.	Gurig Association to hold the rights to a minimum of 10 banteng, which they may let on favourable terms and conditions to other operations under the terms of agreement negotiated in advance between P&WCNT, NLC and the Board.
Moved:	John Christopherson
Seconded:	Robert Cunningham.
Bernard Higgins (NLC Tourism Officer) and Bill Binns, P&WCNT to review new Concession terms and conditions as a matter of priority, including whether the price should be increased.
Both Hunt Australia and Davidsons Safari operations were to be asked to move their camps within the next 12months and relocate to behind the Banteng exclusion fence line.  Wimray was to be asked to move its camp – with Gurig Association having the first option to purchase it.  (Bill Binns, John Williams and John Christopherson)
[103]	It was submitted that the end result was the work of Mr Bernard Higgins and that he succeeded because he had destroyed the plaintiffs' reputation as a result of the briefing notes.  I note that Mr Higgins was present at that meeting, although not a Board member.  Even if the Board and those advising it had not much of an opinion of the plaintiffs and the way they operated prior to 1994, the effect of the repetition of the libel to others, particularly within the NLC and to the traditional owners, was likely to be significant if it came to the attention of the Board.  I note that there is no pleading that the plaintiffs had a bad reputation before 1994; it is not urged in mitigation of damages; no witnesses gave evidence to that effect.  What is suggested by the defendants is that the briefing notes were not the cause of the decision of the Board not to renew Wimray Safaris' licence.  
[104]	The evidence of Mr Bleakley is that in early 1995, he was in Mr Higgins' office when he said to him, "You have got to stop providing product to 
Mr Penfold."  According to Mr Bleakley, Mr Higgins was quite forceful and added, "along with everybody else, we can put Penfold out of business and send him bankrupt."  Mr Bleakley said: "I am in business and I need all the business I can get.  He can go and operate on private properties anyway."  
Mr Higgins said: "We have the better areas.  If we combine together and stop him coming on to these areas, we'll finish him."  (This evidence is also relevant to the issue of express malice, which I will come to later.)
[105]	Mr Bleakley was not shaken in cross-examination on this point.  However, he is in the plaintiffs' camp so to speak and, therefore, I have anxiously reflected on whether or not I should accept this evidence.  Counsel for the defendants submitted that I should reject it because, "it was inconsistent with all the facts and unlikely ever to have been said by Mr Higgins.  Mr Bleakley plainly was acting partially and his business was and is dependent to a significant extent on Mr Penfold's activities ..."  It was submitted that Mr Higgins:
was fastidious in consulting with traditional owners and ascertaining their wishes rather than imposing his wishes on them.  The history of that correspondence suggests that whatever Mr Higgins' personal views may have been, he acted upon the traditional owners' decisions which have been from time to time both unfavourable and favourable to the plaintiffs.
Counsel for the defendants submitted that, for example, no action was taken in relation to the plaintiffs occupation at Gangan from 1998 onwards, notwithstanding that in the defendants' view this contravened the Aboriginal Land Rights (NT) Act, because the local traditional owners' wishes were given paramount consideration.
[106]	Having carefully considered these submissions, I have decided to accept the evidence of Mr Bleakley.  In my opinion, he was plainly an honest witness trying his best to speak the truth as accurately as he could.  Whilst I accept that there is no evidence that Mr Higgins acted contrary to the express wishes of traditional owners, that does not mean that he did not try to influence the sort of instructions he might obtain.  Mr Higgins was not called to give evidence to refute Mr Bleakley's testimony.  Mr Bleakley's evidence accords with the view I have formed (to be discussed later) that Mr Higgins had no honest belief in the truth of the defendants' assertions made in the briefing notes and was acting maliciously.
[107]	The principal events leading to the NLC's resolution in July 1995, have already been commented upon.  However, as the NLC and Mr Higgins well knew, s 5(2) of the Aboriginal Land Act empowered traditional owners to grant permits to enter their own land.  As I have already mentioned, the McKay Hills contract was entered into in early 1995.  Mr Higgins made efforts, already discussed, to frustrate the McKay Hills contract.  
[108]	Nevertheless, these matters do not directly bear on the question of whether the briefing notes had anything to do with the decision of the Cobourg Peninsula Sanctuary Board in November 1999.
[109]	There are two pieces of evidence that persuade me that the Board's decision was probably not influenced by the briefing notes.  The first is a letter from the Board to Wimray Safaris dated 19 December 1995.  The letter dealt with matters irrelevant to this case, except for the last paragraph which reads:
The Board would like to impress on those safari operators who have concessions in the Park that they would prefer that Hunt Australia not be used to source clients for hunts on Cobourg Peninsula.
[110]	It is my view that there was a whispering campaign being pursued against the plaintiffs with the Cobourg Board.  It is not possible to find who was behind the campaign, but there are several obvious candidates other than Mr Higgins.  Mr Bleakley replied to the Board by letter dated 3 January 1996 to the effect that the suggestion was prohibited by the Trade Practices Act.  The Board replied by letter dated 18 January 1996 to "disregard any reference to Hunt Australia".  I think it is unlikely that this correspondence was written as a result of the briefing notes.  Other events had intervened over the period of thirteen months since the briefing notes were published.  
[111]	Mr Binns, who signed the letter on behalf of the Board, gave evidence for the defendants.  He was not cross-examined about this correspondence by counsel for the plaintiffs.  However, he was asked about whether or not Mr Higgins dominated Mr Christopherson:
Can I suggest to you that you also told him that Bernard Higgins made all the decisions and instructed Christophersen, Christo, to enforce his decisions, as the NLC member on the Cobourg Board?---No. No, I never said that.
Didn't you say that (inaudible)?---No.
Are you sure?---I'm positive.
Did you say to him that it doesn't matter whatever the traditional owners want, Christo dominates them under the instruction of Higgins?---No.
Is that the case?---I never said that.
But is it the case, Mr Binns?---No, it's not the case.  There are four board members on there.  Four traditional owner members, I should say.
Is it your experience that the traditional owners are open to suggestion?---In the past, people have approached the TOs individually on matters that are related to the operations on the park, however, at the end of the day it is being made clear that it is the board who takes decisions, not individual clans.
[112]	In cross-examination, Mr Binns was asked why the Board had concerns with the plaintiffs.  He said:
If the question is as I understand it, why the board had concerns, was because of – just reading the first line of this document, there was a whole host of anecdotal evidence that Bob was in some how putting himself across as a permit holder there.  There was magazine articles sent to us, ads sent to us, complaints that came back to the board from various people around the place that had, you know, copies of these shooters' magazines and that sort of thing in there.  So the board was concerned on several occasions that Bob was advertising banteng hunts and as they saw it, he never had a permit and therefore couldn't do it.
[113]	There is evidence that the plaintiffs had advertised safari hunts in Cobourg, but none which suggest that the plaintiffs had a permit.  What eventually occurred was that the plaintiffs were reported in various hunting magazines as having taken over Wimray Safaris.  If this had been so, there was a clause in Wimray's contract with the Board that precluded the assignment of the contract and prohibited Wimray from sub-contracting or otherwise permitting anyone to carry on operations under the contract without the approval of the Board.  Nevertheless, I accept the thrust of Mr Binn's evidence.
[114]	In March 1998, the Northern Territory Parks and Wildlife Commission, on behalf of the Board, requested Mr Bleakley to advise about the truth of these allegations.  Mr Bleakley replied by facsimile dated 13 March 1998 advising that Hunt Australia merely acted as a booking agent and asserting that he had been asked this before and provided the same answer.  What really gave currency to this speculation was certain evidence given by Mr Penfold during the hearing in the Federal Court proceedings.  Despite Mr Bleakley's dismissals and an offer to provide access to his financial and business records to the Northern Territory Parks and Wildlife Commission (which was not taken up) I am satisfied that the Commission and through it, the Board, drew the conclusion that the plaintiffs effectively controlled Wimray Safaris.  I have no doubt that this was the major factor in the Board's decision not to renew Wimray's licence in 1999.  Mr Bleakley confirms this.  According to his evidence, he attended a meeting of the Board in June 2000 and was told by Bill Freeland, the Director of Parks and Wildlife, that his licence would not be renewed as he was just a front for Mr Penfold.  Indeed, the Minutes of the Board Meeting of 8 June 2000 (Ext D75) confirm that this was so.
[115]	It is tempting to draw the inference that the Board was infected by the libel in the briefing notes.  I am unable to find that it was.  Although there is no doubt that there was a whispering campaign against the plaintiffs in the period after 1994, the Board took no specific action against Wimray Safaris until late 1999 and then for reasons which were not related to the briefing notes.  In addition, as I have said, the Board had already made its position clear before 2 December 1994 that it did not wish to have contractual dealings with the plaintiffs.  There is no direct evidence that anyone on the Board other than Mr Christopherson, became aware of the allegations in the briefing notes.  In the circumstances, I am unable to draw the inference that the libel contained in the briefing notes was published or republished to the other members of the Board.
Aggravated damages
[116]	The plaintiffs' claim for aggravated damages relies upon three matters which were pleaded:
1.	that the defendants published the briefing notes without any attempt to verify the facts with Mr Penfold or affording him an opportunity to comment on the proposed publication;
2.	that the defendants had not published an apology; and
3.	that the defendants had continued to lend currency to the reputations of the plaintiffs and to seek to inhibit or destroy the plaintiffs' business in the Northern Territory.
[117]	I note also, that by way of reply to the defences of qualified privilege, fair comment and privilege vide s 6 of the Defamation Act raised by para 11 of the Defendants' Defence, the plaintiffs alleged that there was actual malice on the part of the defendants which is particularised in paras 8.1 to 8.8 of the reply.  The way the case was conducted at trial, the matters going to actual malice in the reply were led and relied upon by the plaintiffs in support of their claim for aggravated damages.  A number of other matters were relied upon by the plaintiffs in final submissions, including the conduct of the defendants in the way they conducted the proceedings both before and during the trial and the belated nature of the apology offered.  Before an award of aggravated damages can be made, the plaintiff must show that the conduct of the defendant complained of is lacking in bona fides, or is improper, or is unjustifiable: see Tobin and Sexton, supra, at para 22, 020; The Herald and Weekly Times v McGregor (1928) 41 CLR 254; Triggell v Pheeney (1951) 
82 CLR 497 at 514.  In the Northern Territory the plaintiff can rely upon the defendant's malice at the time of the publication even if the plaintiff was unaware of the defendant's motives or intentions: see the discussion in Tobin and Sexton, supra, at para 22,050.  The position is otherwise in New South Wales, vide ss 46(2) and (3)(b) of the Defamation Act, 1974 (NSW), which has no statutory equivalent in the Northern Territory.  Some observations by Glass JA in Andrews v John Fairfax & Son Ltd [1980] 2 NSWLR 225 at 
249-50 are illustrative:
		(73) It is useful to recall the conditions for the recovery of aggravated damages at common law which have been described by Lord Reid in Cassell & Co Ltd v Broome in the following passage: "It has long been recognised that in determining what sum within that bracket should be awarded, a jury, or other tribunal, is entitled to have regard to the conduct of the defendant.  He may have behaved in a high-handed, malicious, insulting or oppressive manner in committing the tort or he or his counsel may at the trial have aggravated the injury by what they there said.  That would justify going to the top of the bracket and awarding as damages the largest sum that could fairly be regarded as compensation.
		(74) Conduct of the kind there impugned could add to the compensatory damages because it aggravated the injury and increased the harm done to the plaintiff.  Since compensatory damages could, ex hypothesi, only be given for harm done to the plaintiff, the common law regarded such matters of aggravation as falling within the relevant harm proved.  I am unable to find any warrant in the authorities for the suggestion that the plaintiff was disentitled to an enhanced award, unless he proved that the aggravating behaviour of the defendant had augmented his sense of hurt.  This could be presumed.  If this be part of the relevant harm at common law, I see nothing in the statute which would alter that position.  There are doubtless good reasons for holding that a state of mind on the part of the defendant of which the plaintiff may have been unaware should not be treated as increasing the plaintiff's relevant harm in the absence of evidence of the kind mentioned.  But I see no reason why this should, in point of evidence, apply to externally verifiable conduct the effect of which on the plaintiff can be inferred by the jury without precise evidence, as it could have been done at common law.  The failure of the defendants to make those inquiries which would have instantly shown the story to be an utter fabrication and which presumably would then have intercepted publication can, I think, be reasonably treated as aggravating the plaintiff's injury without any need for him to say so.  A similar view could be taken of the failure to recant what the inquiry integral to any preparation to defend would have revealed as a palpable falsehood.  In my view, therefore, notwithstanding the failure of the plaintiff to discuss its effect upon his feelings or reputation, the jury was entitled to treat such conduct as entitling him to an enhanced compensatory award; and there is nothing in s 46 which would destroy the common law position in this respect.  
(The Italics are mine.)
[118]	Counsel for the defendants relied upon that authority in support of the proposition that complaints going to proof of malice were not supported by evidence that the first plaintiff suffered any increased harm, but the passage I have italicised, correctly stated the law in New South Wales because of the provisions of s 46 of the Defamation Act, 1974 (NSW) which I have already referred to and has no application to the Northern Territory.  The rest of the passage does, however, correctly state the law in this jurisdiction: see also Carson v John Fairfax & Sons Ltd (1992-93) 178 CLR 44 at 65-66.  
[119]	The plaintiffs contend that on the evidence I should find actual malice is proven.  Alternatively, it was put that malice is presumed.  Counsel for the plaintiffs referred me to Gatley, supra, para 16.1 which quotes with approval a passage from Bankes J in Smith v Streatfeild [1913-1914] 3 KB 764 at 
769-770:
The principle upon which the law of qualified privilege rests is this: that where words are published which are both false and defamatory the law presumes malice on the part of the person who publishes them.  The publication may, however, take place under circumstances which create a qualified privilege.  If so, the presumption of malice is rebutted by the privilege, and ... the plaintiff has to prove express malice on the part of the person responsible for the publication.
[120]	The plaintiffs then argued that the onus shifted to the defendants to rebut malice, but as they called no evidence from Mr Higgins, they have not discharged the burden upon them.
[121]	I do not accept this submission.  Gatley distinguishes between presumed and express malice and suggests that "the time has come to drop altogether the concept of presumed malice".  (ibid: see also the discussion in para 1.6.)  Elsewhere, Gatley refers to the need on the part of the plaintiff to prove express malice and that express malice may be a ground for aggravated damages: see paras 32.28 – 32.30).  Tobin and Sexton, op.cit, at 22,020 state:
Before an award of aggravated damages can be made, the plaintiff must show that the conduct of the defendant complained of is lacking in bona fides, or is improper or unjustifiable.
[122]	As to express malice, the plaintiffs' submission must be that Mr Higgins' dominant motivation was a desire to injure the plaintiffs, whether out of spite or ill-will.  There is evidence that Mr Higgins was so motivated.  Between 1991 and 1993, the plaintiffs had indicated an interest in obtaining a licence to hunt over an area west of Dorisvale Station, which was subject to a land claim (the Upper Daly Land Claim).  The title was officially handed over to the Upper Daly Aboriginal Land Trust on 5 June 1993.  On 9 July 1993, it was reported to Mr Higgins that two vehicles, which he subsequently ascertained belonged to the plaintiffs, were seen in this area on 25 June 1993.  The plaintiffs had been hunting in this area for over eight years and were exploring this area with the knowledge of the defendants with whom they were in negotiations concerning the area needed for the licence.  On 8 July 1993, Mr Higgins wrote to the plaintiffs directing their attention to the requirements to have a permit to enter Aboriginal land and threatening prosecution if there were further reports of unauthorised entry.  The same letter enclosed a map detailing the land referred to and invited the plaintiffs to mark on the map the area they wished to claim.  The plaintiffs' reply of 
25 August 1993 began as follows:
Thank you for your letter of 8 July 1993.
I do not apologise for the long delay in reply, as when I first received your letter I wanted to immediately drive to Darwin and punch you very hard in the nose.  I thought that I should delay my action and cool off for a time.  You are lucky that I did.
I have never had such a disgusting letter or experienced such anger at receiving a letter from anyone ever before.
I am staggered that any business could employ such a pathetic person to negotiate business on their behalf.
You have obviously never had any business experience or training and you must not have had any parental guidance in the matters of prudence or manners.
I am disgusted and totally offended by your letter and remarks contained there in.
The text then deals with the circumstances under which the plaintiffs were on the land at the time as well as other matters and concludes:
After 20 years of operating in the Northern Territory and 10 years of continuous operations on NLC controlled aboriginal land and with legal contracts for every operation I am totally free from serious breeches or complaint.  
You further disgust and dismay me with your last paragraph (threat) when you personally knew full well that I was operating in the area adjacent to Dorisvale for 8 years under the full knowledge and permission of NLC.  
You are incompetent and must be sick to write such a disgusting letter and personally sign it in the way that you have.
With the greatest displeasure,
R Penfold
The letter indicates that a copy was sent to a number of people, including 
Mr Pearce, Max Davidson and Simon Kyle-Little.
[123]	Mr Penfold's evidence is that at some time between 1988 and 1992 he had, at the suggestion of Danny Collins, Mr Higgins' predecessor, lodged an expression of interest over the area with the NLC which would give him the right to explore the area until the NLC's anthropologists had determined who the traditional owners were.  He later followed up the matter with Mr Collins who told him that investigations were still continuing, that his expression of interest was noted on his file and that he would be notified once the "new" owners had been identified.  The letter expressing interest was not discovered.  However, a letter from the plaintiffs to the NLC dated 14 May 1991 is to similar effect.  Mr Penfold also said that he followed up the matter with Mr Higgins on numerous occasions after Mr Higgins took over from 
Mr Collins, who told him the same thing.  A note written by Mr Higgins indicates that he was aware of the plaintiff's letter of 14 May 1991 and that Mr Penfold had raised the matter with him again on 1 July 1993 when he advised Mr Penfold to indicate on a map the area he was interested in.  I note that up to this time there did not appear to be any history of the plaintiffs entering Aboriginal land without appropriate permission.  It is likely that the intemperate language used by Mr Penfold in his letter to Mr Higgins and the fact that copies were sent to a number of others, would have caused him embarrassment, if not anger.  Nevertheless, there is no evidence that 
Mr Higgins reacted to Mr Penfold's letter.  The evidence is that he continued to deal with Mr Penfold in an apparently polite manner throughout most of 1994.  Mr Higgins arranged, for example, the renewal of the goat licence and sent the agreement to the plaintiffs to sign in April 1994.  There is no direct evidence that this incident had anything to do with the briefing notes.  There is no reference to it in the briefing notes.  However, revenge is a dish best served cold.  Did Mr Higgins bite his tongue and bide his time?  Mr Higgins did refer again to his letter of 8 July 1993 in subsequent correspondence with Mr Penfold when he reminded him that access to Aboriginal land required a permit: see letter dated 20 October 1994.
[124]	There is little evidence as to what was the cause of the briefing notes.  The briefing notes refer to a number of matters which are surprising to say the least.  First, there is reference to the plaintiffs' failure to secure a banteng concession in Gurig National Park.  This had nothing to do with Mr Higgins or the NLC, or the collection of the monies allegedly owing under the goat licence.  Secondly, there is reference to Davidson's Arnhemland Safaris having already approached the Minister for Tourism "concerning Penfold's activities".  No documents were tendered showing references to that subject matter and the inference I draw is that either Mr or Mrs Davidson was in contact with Mr Higgins about what action they proposed taking for the purpose of securing his and the NLC's support.  There is no evidence that 
Mr Higgins had reliable information which may have led him to believe in the truth of these assertions.  Thirdly, there is reference to the shooting of a buffalo in the Gulin Gulin yards "without the proper authority or the payment of the correct money".  There is no evidence that Mr Higgins had information to that effect.  His diary notes of 10 November indicate that Mr Penfold was given permission and by whom.  There is no suggestion in any of the material that Mr Higgins was informed by anyone that the correct money had not been paid.  There is reference in Ext. D73 to the shooting of two buffaloes in the Bulman area and how payment was made in respect thereof and to whom through the NLC.  It is not clear if this is the same incident or not, but if it is, the material does not suggest that Mr Penfold had no permission to shoot the animals, nor that the correct amount was not paid for it.  On the face of it, the evidence suggests that Mr Higgins had no basis for any belief in the truth of these assertions.  There is no evidence to support the possibility that 
Mr Higgins may have held a belief in the truth of the assertion that 
Mr Penfold was not reputable; that he actively dealt in disinformation; that he sought to discredit all other operators in the Northern Territory; or indeed, of any of the defamatory allegations except, perhaps, that he owed money in respect of the goat licence contract.  Except for the goat licence matter, there is a dearth of material in the form of diary notes or file notes relating to these matters.  On that and other matters, Mr Higgins made careful notes of telephone and other attendances.  The inference I draw is that Mr Higgins did not entertain any belief in the truth of these allegations.  It is revealing also that Mr Higgins noted that "the NT hunting safari industry does not depend on Penfold.  Penfold's business though does depend on access to the animals on Land Trust Land," and in reference to "Land Trust Land", Mr Higgins specifically included Gurig National Park which was not the responsibility of the NLC.  The inference is that Mr Higgins wanted to preclude the plaintiffs from accessing hunting areas, both in the National Park and in Aboriginal land administered by the NLC and that the reason for his so doing was related to personal spite, probably because of the insult he had received from distribution of the plaintiff's letter of 8 July 1993.  The question is whether that inference should be drawn.  In addition to the lack of any belief in the truth of the allegations, except perhaps the alleged debt, it is to be noted that the briefing notes do not refer to the fact that the plaintiffs have disputed their liability and the reasons for that, nor did Mr Higgins inform Mr Pearce that the matter of the collection of the debt was being handled by an in-house NLC solicitor and that the amount claimed was only $4,500.00.
[125]	Other factors to be considered are that the briefing notes referred to a Full Council agenda item dealing with Mr Penfold at next weeks' meeting; they were written and published to Mr Pearce with the knowledge that he would be attending a Board Meeting of the Northern Territory Tourist Commission; that the stated purpose of the notes appears to be to obtain the support of the Northern Territory Tourist Commission Board.  The object of this could only have been to drive the plaintiffs out of business in the Gurig National Park and on Aboriginal land by promoting those seen to be "legitimate" safari operators, ie. the licensed operators.  The plaintiffs had never held any licences in the Gurig National Park, had always acted through other licensed operators and had apparently been unsuccessful in obtaining a concession in the Park.  The matter was on the agenda of the next Full Council Meeting and I infer that Mr Higgins expected to get its support.  To this end, events were already in train to achieve the result that the plaintiffs could, at least for the time being, be forced to use other operators if they wished to access banteng or buffalo for their clients.  The purpose of the briefing note, I infer, was to take the matter a step further.  The letter which the briefing notes contemplates is clearly intended to advantage the licensed concession holders and to discourage safari hunters from dealing with the plaintiffs in the overseas market place.  There is no evidence that this would have benefited traditional owners and no evidence that Mr Higgins believed that this would have so benefited them.  It is difficult to see how he could have held such a belief.  Mr Penfold was not given an opportunity to answer these allegations.  The inference I draw is that Mr Higgins was acting maliciously.  His authority had been challenged; he had been insulted; the goat contract which he had personally been involved in renewing had gone sour, and the plaintiffs would not pay.  The plaintiffs, in his mind, needed to be taught a lesson.
[126]	The conclusion I have drawn is supported by the evidence of Mr Bleakley, to which I have already referred.  In addition, there is evidence that over the next few years, Mr Higgins did all he could to damage the plaintiffs' business, even to the point of trying to ensure that a Facts Sheet published by the Northern Territory Tourist Commission dealing with safari hunting in the Northern Territory, would make no reference to the plaintiffs, although other operators not operating on Aboriginal land or on Cobourg Peninsula were to be included.
[127]	Counsel for the plaintiffs submitted that I should also award aggravated damages because of the way counsel for the defendants conducted the defence.  It was submitted that the defendants tried to "deep pocket" the plaintiffs by dragging out the proceedings.  I reject that submission.  The plaintiffs' claims were not confined; there were many issues that needed to be canvassed, especially Hunt Australia's claim for special damages.  I do not consider that counsel for the defendants unduly prolonged the trial; on the contrary, I consider that no such allegation can fairly be made.  Reliance was also put on the fact that there was cross-examination directed to Mr. Penfold's credit.  I do not consider that the cross-examination of Mr Penfold or his witnesses was in any way improper.
[128]	The lateness of the apology is a factor relevant to the assessment of damages.  Until the apology is given, the damage that would ordinarily flow can continue unabated.  But that does not increase the harm.  A late apology may in some circumstances warrant an award of aggravated damages, but only if the failure to apologise, or the late apology is part of a course of conduct which lacks bona fides, or is otherwise improper or unjustifiable: see Gillooly, supra, at 287-288.  There is no evidence of that.
[129]	Furthermore, as I note in paras [135] and [153] below, Mr Higgins subsequently repeated the libels both to traditional owners and to other officers within the NLC.  That warrants an award of aggravated damages: see Sutcliffe v Pressdram [1991] 1 QB 153 at 169-170; 185.
[130]	I conclude that the plaintiffs are entitled to an award of aggravated damages.
Special Damages
[131]	Hunt Australia claims that as a result of the briefing notes, its business suffered lost clients resulting in loss of income, loss of value of the business and abnormal expenditure incurred as a result of the need for Hunt Australia to remove camp sites on four occasions.
[132]	Much of the evidence relating to these losses was provided on the assumption that there was a downturn in the Hunt Australia's business caused by the circulation of the Minister's letter of 23 December 1994.  I have already found that any damage as a result of the circulation of the Minister's letter is too remote and was not in any event, caused by the briefing notes.  Furthermore, the connection between the Minister's letter and the alleged downturn in the number of bookings from Europe is tenuous.  There are a number of potential explanations for the alleged down-turn in business, including more aggressive marketing by Hunt Australia's competitors and the plaintiffs' decision to stop using a marketing agent called "Diana" which had begun to place hunts with Davidson's Arnhemland Safaris.  So far as American hunters are concerned, there is no evidence that the American market was significantly affected, except in the 1996 year.  This could have been the result of a number of factors including, possibly, the effects of the ethics hearing complaint.  To the extent that this was a cause, I have already found that the defendants were not responsible for it, although they knew about it.
[133]	The plaintiffs attempted to show that the loss of Wimray Safaris' licence on Cobourg Peninsula was the result of the briefing notes.  I have already found for the defendants on this issue.
[134]	Wimray Safaris also had a licence to hunt buffalo at a place called Gangan in Arnhem Land.  The licence was initially for a period of two years expiring on 30 April 1995.  It was in writing and negotiated through the NLC with the Arnhem Land Aboriginal Land Trust.  The licence continued to operate pursuant to clause 26 on a monthly basis thereafter.  Under that clause, the licence was terminable by thirty days' notice by either party.
[135]	By letter dated 15 June 1998, the NLC gave thirty days' notice of cancellation of Wimray Safaris' licence.  Under the terms of the agreement, there was no need for there to be any breach of the agreement to be established in order to terminate that agreement and no reason need be given.  Nevertheless, 
Mr Higgins, who wrote the letter of termination, did provide the true reason for the decision to terminate the licence.  The relevant part of that letter reads as follows:
I am advised that there would be an alternative basis for termination of this licence pursuant to clause 12.2 on grounds that you have entered an agreement, arrangement or agency with another safari operator (namely Bob Penfold of Hunt Australia Pty Ltd) contrary to clauses 3.8 and 3.9.  This is based on statements made by yourself, statements made in a signed affidavit by Mr Bob Penfold presented to the Federal Court and statements made under oath by Mr Bob Penfold in recent Federal Court proceedings.  Further, there is a July 1995 resolution from a Northern Land Council Full Council meeting which specifically precludes the Northern Land Council from directing any Land Trust in the area of its responsibility to enter into any agreement for the grant of any interest in (or any other right in respect of) land to Bob Penfold, Hunt Australia Pty Ltd or any company or business that Bob Penfold, his family members or Hunt Australia Pty Ltd holds an interest.  Furthermore you have refused to give a true and faithful account of the dealings of Wimray Safaris business with Bob Penfold of Hunt Australia Pty Ltd contrary to clause 3.10.
[136]	I find that the cause of the termination of the licence was the plaintiffs' association with Wimray Safaris.  Mr Higgins clearly was of the view that Hunt Australia had been, or was being, provided access to the licence area with its clients.  Mr Bleakley maintained in correspondence with the NLC that Hunt Australia acted only as a booking agent for Wimray Safaris and received only an agent's fee.  Subsequently, Wimray Safaris moved its operations to Dhurputjpi at the invitation of traditional owners there.
[137]	In addition, Mr Higgins blocked permits to guides whom he believed were employed by, or associated with, Hunt Australia.  He contacted traditional owners and other NLC employees and pursued Wimray Safaris, Hunt Australia and Mr Penfold with great determination, if not passionate obsession.  He frequently referred to the Full Council resolution of July 1995 to justify his position (see for example, Exts P39 – P47) and from time to time, repeated the story of the libel in the briefing notes.  For example, in a letter dated 25 March 1998 addressed to one of the important traditional owners at Gangan Outstation (Gawirrin Gumana) he wrote:
Due to past dealings that the NLC has had with Bob Penfold, as a result of his poor attitude towards Aboriginal people and their organisations, the NLC has passed a Full Council resolution that the NLC will not direct any Land Trust to enter any agreement with Bob Penfold.  Some of the reasons for that resolution are as follows:
§	the non-payment of money by Penfold under a previous contract he signed with the Arnhem Land Aboriginal Land Trust;
§	using Aboriginal people to get what he wants, including the direct payment of cash to only certain people.  I have seen a letter that Bob Penfold sent to Robert Lee of the Jawoyn Association in which Penfold states that he has paid $30,000 upfront money to the traditional owners in East Arnhem for buffalo that he will shoot this year; and
§	lack of respect for Aboriginal people.
I am also very concerned that Noel Bleakley has been talking with Bob Penfold about your country, and business on your country, without letting the NLC know what is going on.
It is my view that Noel Bleakley is only interested in getting money for himself and is not worrying about what the consequences may be for Aboriginal people.  From what I understand of where Bob Penfold has operated in the NT he has always caused trouble for people.  This is both trouble for Aboriginal people and non-Aboriginal people.
[138]	After operating for two years in Dhurputjpi, Wimray Safaris moved back to Gangan at the beginning of the 2001 season at the invitation of Gawirrin Gumana, without a formal licence from the NLC, but on the same basis as before.
[139]	On the basis of this evidence, I conclude that the loss of the Gangan licence is directly attributable to the libel, and that there were financial losses to Hunt Australia as a result.  The losses incurred were the loss of some hunters transferred to another operator, Simon Kyle-Little for a period of about four weeks and there were in addition, some higher operating expenses.  I also find that the Gangan licence would not have been terminated but for the activities of Mr Higgins and that the libel was a significant factor in his ability to obtain instructions from the traditional owners to terminate the Gangan licence.
[140]	The plaintiffs' expert witness, Mr South, gave evidence to the effect that the losses to Hunt Australia amounted to some $2,839,000 (later reduced to $2,637,000) made up as follows:
Past loss of income	$1,529,000
Abnormal expenditure	120,000
Loss of value of the business	1,190,000
	$2,839.000
[141]	The assumptions upon which these calculations were made, are not borne out by the findings of fact I have made.  I am unable to find a precise figure for past loss of income.  I find that the libel did cause Hunt Australia some financial loss.
[142]	Mr Penfold gave evidence that after 1995, Hunt Australia lost the support of the Northern Territory Tourist Commission.  His evidence was that prior to 1995, the Commission did refer some enquiries from would-be clients to him.  I accept that some overseas enquiries were likely to have come to Hunt Australia via the Commission, either directly or indirectly.  I also accept 
Mr Penfold's evidence that hunt enquiries from this source appeared to have come to a halt after 1995.  It is not necessary to go into detail, but the omission of Hunt Australia from the Facts Sheet published by the Commission on two occasions after 1995, illustrates the point.  It is not possible to know how many hunters were potentially lost to Hunt Australia through the Tourist Commission.  
[143]	It is also likely that Hunt Australia lost some income after 1995 because it was necessary to employ Wimray Safaris.  The difficulty is that there is no satisfactory evidence as to the financial arrangements between Hunt Australia and Wimray Safaris.  According to Mr Penfold, Mr Bleakley worked for Hunt Australia in a number of capacities – guide, pilot, mechanic and "as a manager of his contracts and areas."  To this extent, there is no loss as Hunt Australia would have needed to employ someone to meet these expenses in any event.  The accounts reveal that "subcontractors" appears as an expense item for the first time in 1998 in the amount of $66,808.  No similar item appears in the accounts for 1995 or 1996.  It may be that this represents monies paid to Wimray Safaris which Hunt Australia could otherwise have earned for itself, but there is no evidence to that effect and I am not prepared to guess.  During cross-examination, Mr Penfold was asked several times if he could identify what proportion of the total income received from a hunt would be Hunt Australia's and Wimray Safaris' respectively, but he said he had no idea.  Mr Bleakley's answer was somewhat difficult to follow because the arrangements were made more complicated by the fact that Wimray Safaris provided hunts to Hunt Australia clients at a "discount" because Wimray Safaris used some equipment supplied by Hunt Australia, but he seemed to accept that, excluding trophy fees and air charter fees, Hunt Australia would pay US$3,500 for a hunt which would normally cost US$5,000.  If this is so, Hunt Australia lost 70% of its hunt income to Wimray Safaris; or another way of looking at it is that Hunt Australia charged a fee of 30%, part of which represented value for the use of Hunt Australia's assets.  According to Mr Bleakley, his other agents charged a booking fee of 15% to 20%.  Another difficulty with being precise in calculating any loss is that the evidence does not provide a break-up between those hunters who only visited Gangan or Dhurputjpi, whereas many Hunt Australia clients also visited Cobourg, at least prior to 1999.  Even assuming a gross loss of 15% to fees received by Hunt Australia, the evidence does not permit me to calculate the net loss before tax as I do not know (and can only assume) that there would be some outgoings in relation to those earnings.  The financial accounts for 1994 and 1995 refer to commissions paid, but 
Mr South, whose firm prepared the accounts, did not know what those commissions were for and there is no other explanation.  If this represented commissions paid to Wimray Safaris, the amount paid in the 1995 year is less than half that for the 1994 year, although total income for Hunt Australia actually increased.
[144]	Mr South's calculations for past loss of income are also based on projected income based on a business plan prepared by Mr Penfold.  I am unable to attach any significance to the business plan.  The calculations are also based on a growth rate which is really conjecture and upon the selection of a base year which is limited in this case by several factors, including the lack of financial records prior to 1992-1993; the fact that the accounts were previously prepared by a different firm on a different basis from later accounts prepared by Mr South's firm making comparisons difficult; and an assumption, particularly in relation to American hunters, that it is reasonable to treat 1999 as a new base year, when the facts are that that year produced significant income as the result of a convention held in Australia by the Shikar group – a one-off event.  Mr South's estimate of a gross profit of 331/3% was also attacked as being unrealistic.  I am inclined to accept this as a reasonable figure, but I am unable to accept the rest of the calculations which, in my opinion, rest upon data which is unreliable, or upon unreasonable assumptions not supported by the evidence.
[145]	However, although Hunt Australia has not proved any special damages under this heading, it is still entitled to an award of general damages for presumed economic loss: see Andrews v John Fairfax & Sons Ltd [1980] 2 NSWLR 225 at 235; Coyne v Citizen Finance Ltd (1990-91) 172 CLR 211 at 231; Carson v John Fairfax & Sons Ltd (1992-93) 178 CLR 44 at 118-119.
[146]	In relation to the claim for "abnormal expenditure" related to the cost of removing camps, as the defendants rightly point out, the cost of removing the camp at Cobourg is not causally related to the defendants' libel.  However, the removal of the camp at Gangan to Dhurputji is so related.  The difficulty is that the evidence is that the camp at that time belonged to Wimray Safaris.  Mr Penfold's evidence is that Hunt Australia incurred the expenditure involved "because Wimray Safaris have been associated (by the defendants) with Hunt Australia and that was the reason their permits were cancelled, so I felt responsible for the expense of removing the camps".  The defendants submitted that they ought not to be held liable to pay for the plaintiffs' benevolence, there being no legal obligation on Hunt Australia to meet these costs.  There are also other difficulties with this claim.  The only figures presented to the Court related to the cost of removing the camp at Cobourg.  Mr Penfold's evidence was that the other camp removals would have been much the same, but there is simply nothing to substantiate this.  Obviously, there are going to be cost differences depending upon how far it is necessary to transport the camp from one location to the next.  I am not satisfied that any loss has been proved by way of special damages for camp removals.  The removal from Dhurputji was necessitated in any event because of a flood.  Further, the evidence is that camp removals are an inevitable consequence of this business.  Mr Penfold's evidence was that sources of trophy-sized buffalo get shot out eventually and that is why new locations constantly have to be found.  Assuming Hunt Australia had lost anything at all, it lost at the most the accelerated value of having to shift camp prematurely.  I am unable to find any amount by way of special damages for the cost of camp removals.
[147]	As to the claim for the capital loss of the value of the business, this is based on the alleged loss of sale of the business to a Mr Gifford.  However, 
Mr Gifford's evidence establishes that he lost interest in purchasing the business when it was discovered that Hunt Australia did not have any written contracts entitling it to conduct safaris in either the Gurig National Park, or in Arnhem Land.  Mr Gifford at that stage sent an e-mail to Mr Penfold dated 21 June 2000 in which he said:
I don't think that I will raise finance to buy the company, unless the above concession, or "right to hunt" contracts are in place for the buffalo and banteng areas.
That was a condition that Hunt Australia could not comply with.  Mr Gifford never entered into a contract to purchase Hunt Australia or its business, although he has indicated a continuing interest at a much lower price.
[148]	I am unable to accept the evidence of Mr South that the value of Hunt Australia was, as a result of the defamation, reduced in value to the value of its fixed assets; nor do I accept that the business was originally worth the amount Mr Gifford and Mr Penfold had discussed in negotiations, viz. $1,250,000, plus an ongoing salary to Mr Penfold of $240,000.  I consider that the goodwill of the business was affected by the libel, but I am unable to quantify the loss in this manner.
[149]	I have not overlooked the fact that the e-mail which Mr Gifford sent dated 
2 August 2001, in which he finally withdrew from negotiations with 
Mr Penfold, refers also to other reasons, in particular the following:
1.  I was warned, in no uncertain terms, by all the senior officials in all the Government departments that I spoke to, not to have anything to do with you.
Bob I find this all very difficult to comprehend.  I have yet to discover the reason why I was given this warning and have yet to discover what, if any, law you may have broken!  I can only conclude from all my investigations and inquiries, that this warning is part of wider campaign of victimization that exists in the Northern Territory against you and in my opinion is totally unfounded, unjust and unfair.
I am willing to concede that your rather robust personality may have offended a few people along the way, but in my humble opinion, this is no excuse or cause, for the unfair treatment that you have been subjected to.  Normally I would have been inclined to dismiss this warning as irrelevant to my personal business decisions but in this case I cannot do so.
If you, as a bona fide Australian citizen can be discriminated against in this way and as a result have your business all but destroyed, then how much more vulnerable will I be, as an immigrant without Australian citizenship to protect me?  As you know, I have just left Zimbabwe where I have been faced with a situation where my native country has collapsed into total anarchy and lawlessness.  There is no legal, constitutional or other recourse to injustices in that country anymore – I am certainly in no position now after this ordeal in Africa, not to take seriously, an explicit caution not to do business with you, especially considering my limited status in this great country!
2.  It appears that as a direct consequence of the above-mentioned campaign against you, the value of your business has been dramatically prejudiced.  When we opened discussions over two years ago, your financials, indicated a turnover of approximately $1.4 million.  Last year, your turnover was down to $400,000.  You had lost an important hunting concession to your business, being access to hunt banteng on Cobourg Peninsular which has undoubtedly hurt your business and reduced your operations.
3.  Also, as a result of the above-mentioned losses, incurred in the last few years, it appears to me after inspection of the company movable assets, that the vehicles and equipment have deteriorated and some are in need of replacement.  This has had the effect of decreasing the value of your saleable assets.
4.  I am concerned that all this negative publicity that you have suffered has affected your overseas reputation, which is part of the "goodwill" that I would be buying.  Hopefully, the fact that you have been successfully operating in the hunting industry for over 20 years, will nullify a lot of this nonsense, but it is still a factor for me to consider.
[150]	However, I formed a poor impression of the reliability of Mr Gifford as a witness.  He gave evidence initially that he did not proceed with the purchase because he was warned by senior officials in the Northern Territory Tourist Commission not to have anything to do with Mr Penfold.  He said also that he could not remember their names.  That evidence was later demonstrated to be a bald-faced lie.  Later, when he said he could remember some of the names, he said he did not want to reveal them out of fear it would prejudice him in some way.  Later he changed his mind about not revealing names and a supplementary statement, P59, was filed in which he named Pauline Rayner and Bill Binns, both of whom he claimed warned him to stay away from 
Mr Penfold.  Mr Gifford was then recalled.  When cross-examined about whether he had had a conversation with anyone which led him to change his mind about disclosing the names of persons he had spoken to who provided the alleged warning, he at first said he couldn't recall; later he said he had discussed it with his wife and family; eventually he admitted discussing the matter with Mr Penfold after he had finished his evidence when first called.  Plainly, this evidence he gave about not recalling to whom he had spoken which led him to change his mind, was also a lie.  The evidence he gave about the warnings given by Ms Rayner and Mr Binns was vague and contradicted by both Ms Rayner and Mr Binns, whose evidence I prefer.
[151]	Finally, Mr Gifford conceded in cross-examination that he truly stated the reasons for not pursuing the sale in the e-mail of 21 June 2000, ie.  without secure contracts in place, he could not raise the finance to purchase the business.
Hunt Australia – General damages
[152]	Nevertheless, I am satisfied that the plaintiff company is entitled to general damages for loss of goodwill, lost economic opportunity and loss of business: see the authorities cited in para [145] above.  Hunt Australia, being a limited company, is not entitled to damages for hurt to feelings.  To the extent that the libel refers to Mr Penfold personally and not to Hunt Australia, I consider that Mr Penfold and Hunt Australia are so closely linked that they are identified as one and the same and any reflections on Mr Penfold reflect on Hunt Australia and vice versa: see the discussion in Hunt Australia Pty Ltd v Davidson's Arnhemland Safaris [2000] FCA 1690 at paras 37-41, per Spender, Drummond and Kiefel JJ.
[153]	I have already found that the libel was not confined to one or two people, or even to the Northern Territory Tourist Commission, but included two Ministers and extended widely through the NLC and its traditional owners.  I find that the damage to Hunt Australia's business reputation was severe; it was published initially to the Director of the NLC, an important official of that organisation, and resulted in a virtual ban on the plaintiffs' company operating in Arnhem Land through the offices of the NLC.  It brought about the end of any hope of gaining a concession in the McKay Hills area.  In the result, Hunt Australia had to operate through Wimray Safaris and this affected its profitability.  The damage lasted from December 1994 and is on going.  It precluded Hunt Australia from ever obtaining a written concession through the NLC as it had enjoyed in the past.  It affected the value of the company's goodwill in the marketplace.  The company's loss of reputation with the Ministers and with the Northern Territory Tourist Commission must have had a negative impact on its ability to gain any support from those sources.  However, Hunt Australia still enjoyed a good reputation in the United States and any loss of reputation or financial loss in Europe was either not proven or too remote.  
[154]	As to the apology, the plaintiffs complain that it was too late.  There is no evidence that the NLC has, since the apology, changed its position in any way so far as the plaintiffs are concerned.  The apology was made in open court when representatives of the media were present.  It is likely to have been given some media attention.  Nevertheless, I doubt if the apology will have had much effect upon those in the local tourist industry or in the NLC since it was given, although I expect it must have had some, albeit minor, effect.  The apology was so late and the damage so long lasting and continuous in its effects, that I consider that the damage is mitigated by the apology only by a very minor degree.
[155]	As to aggravated damages, these are usually awarded only in respect of injury to feelings, although exceptionally, they can be awarded where the aggravating conduct caused further reputational damage: see Gillooly, op.cit., p 283.  The findings I have made warrant an award of aggravated damages to Hunt Australia, given that Mr Higgins continued, over a lengthy period of time, to repeat the allegations both to traditional owners and to other officers within the NLC; see Sutcliffe v Pressdram [1991] 1 QB 153 at 169-70; 185: para [ 127] above; and Exts P15 and P40.  In all the circumstances, I award Hunt Australia the sum of $400,000 by way of general damages.  In arriving at that figure, I have taken into account the evidence of Mr South that any loss of income to Hunt Australia resulted in the company incurring a loss of profit because the company would not have needed to make any further outlays in order to have earned the income.  I consider that whilst this is to some degree supported by the evidence, there would inevitably have been some further outlays or expenses incurred.  To the extent that additional customers may have joined existing hunts, there must have been, at the very least, additional costs to Hunt Australia in food and other consumables, for example, and I have borne that in mind in my overall assessment.  To the extent that additional hunters would have required more hunts, there must have been additional expenses involving the employment of guides, fuel, wear and tear on assets used and the like.
Mitigation of Damages
[156]	The defendants have proved that Hunt Australia recovered the sum of $20,000 damages in the Federal Court action.  They claim that that award may be taken into account in mitigation of Hunt Australia's damages, relying on s 10 of the Defamation Act which provides:
At the trial of an action for defamation the defendant may give in evidence in mitigation of damages that the plaintiff has already recovered or has brought an action for damages or has received or agreed to receive compensation, in respect of a defamation to the same purport or effect as the defamation for which the action has been brought.
[157]	Hunt Australia denies that the compensation recovered in the Federal Court proceedings was "in respect of a defamation to the same purport and effect."
[158]	In the Federal Court action, Hunt Australia pleaded that the facsimile sent to the Minister of 2 December 1994 (referred to in the pleadings as "Davidson's first letter") was defamatory.  The following meanings were pleaded in para 7 of the Amended Statement of Claim:
In its natural and ordinary meaning Davidson's first letter is defamatory of the applicant and means and was understood to mean that:
7.1	the applicant was operated by a liar whose lies were destructive of the Northern Territory tourism industry;
7.2	the applicant was not a legal, respected, safari operator in the Northern Territory.
[159]	O'Loughlin J found that the imputation conveyed was substantially as alleged in para 7.1, but his Honour rejected the submission of the plaintiffs that the imputation contained in para 7.2 was conveyed: see paras 17-120 of his Honour's judgment.  The question is whether the imputation thus found to have been conveyed, was an imputation "to the same purport and effect" as any of the imputations conveyed by the briefing notes.
[160]	In Thompson v Australian Capital Television Pty Ltd and Others (1997) 
129 ACTR 14 at 24, Miles CJ said, in respect of a similarly worded provision in the Defamation (Amendment) Act (ACT):
As far as I am aware, this is the first time that this court has had to consider the effect of those provisions.  They are similar, if not identical, to s 48 of the New South Wales legislation which has been considered in the context of trial by jury in Uren v John Fairfax & Sons Pty Ltd (1956) 66 SR (NSW) 223.  All that can be gleaned, with respect, is that the section is to be applied in a broad way with the object of preventing a plaintiff from receiving double compensation and while requiring the defendant to answer fully in damages to the extent that its publication has brought about damage to reputation, to restrict those damages to the injury caused by the publication by the defendant sued upon by the plaintiff. 
[161]	Be that as it may, the question of whether or not the imputation conveyed by the unsuccessful defendants in the Federal Court action is to the same purport and effect as any of the imputations in these proceedings is a question of fact.  I do not consider that the section is confined to damages for hurt to feelings: see Mirror Newspapers v Jools (1985) 5 FCR 507.  I am unable to find any precise correlation between the imputations.  To say of someone that they "promulgated disinformation" is tantamount to calling him a liar.  The word "disinformation" is defined by the MacQuarie Dictionary (3rd Edn) as meaning "misleading information supplied intentionally, as in counter-espionage".  To say that the disinformation gives a bad name to the Northern Territory hunting industry is very close to alleging that a person's lies had an adverse effect on the safari hunting industry in the Northern Territory.  I find that the defamation for which the plaintiff Hunt Australia received an award of compensation in the Federal Court of Australia is "to the same purport and effect" as to at least part of the one of the imputations conveyed by the briefing notes.  Consistently with the object of s 10, which is to reverse the old common law rule that allowed plaintiffs to in effect make a double recovery for the same damage, I consider that the defendants are entitled to the benefit of s 10 of the Defamation Act.  The award to Hunt Australia will be reduced accordingly.
Award of damages to Mr Penfold
[162]	Mr Penfold gave evidence as to the injury to his feelings when he first read the briefing notes.  He said that when he first read them, his reaction was one of disbelief and shock.  He felt sick and completely devastated.  He imagined what others in the NLC and the Northern Territory Tourist Commission would think when they read that of him.  He felt outraged and physically ill for several days afterwards.  Mr Penfold is obviously still feeling the hurt to his feelings.  He was clearly visibly upset when giving his evidence in the witness box on this topic.
[163]	The imputations are of a very serious nature concerning a man in his professional capacity.  I have already dealt with the extent of the publication and have found that Mr Penfold is entitled to aggravated damages for the injury to his feelings and for his loss of reputation.  The injury to his feelings has lasted since 1997, although the loss to his reputation has been suffered since the end of 1994.  I award to him the sum of $80,000 general damages.  In arriving at this sum, I have reminded myself that the sum awarded must be a sufficient vindication to Mr Penfold and of what fell from the High Court of Australia in Carson v John Fairfax & Sons Ltd (1992-1993) 178 CLR 44 of the relevance of general damages awards in personal injury actions.  I have taken into account also the findings I have already made concerning the apology given by the defendant.
Interest
[164]	Section 84(1) of the Supreme Court Act permits the Court to award interest to the plaintiffs, calculated from the date the cause of action arose until judgment.  For the purposes of the calculations, I accept the submission of counsel for the plaintiffs that non-economic loss should bear interest calculated at the rate of 4%, and that economic loss should bear interest calculated at commercial rates.
[165]	As to the award to Mr Penfold personally, a component of the award is for hurt to feelings which runs from November 1997 when he first became aware of the libel and the remainder will run from the date of publication of the tort.  I propose for the purposes of this calculation, to indicate that the sum awarded for hurt to feelings is $40,000.  Accordingly, interest is awarded on that sum in the amount of $8,000 and on the balance in the amount of $12,800, making a total of $20,800 as follows:
$40,000 @ 4% x 5 years = 	$  8,000
$40,000 @ 4% x 8 years =     	 12,800 
	$20,800
[166]	Accordingly, there will be judgment for the plaintiff Robert Penfold against both defendants in the sum of $100,800.  I see no reason to further subdivide the award for aggravated damages in order to calculate the interest, the divisions in any event being somewhat arbitrary and approximate.
[167]	As to the plaintiff Hunt Australia Pty Ltd, the major part of the award is for economic loss as part of the general damages awarded.  I indicate that for the purposes of the calculation of interest, of the total sum of $400,000 the sum of $360,000 has been awarded for economic loss, the balance for loss of reputation.  The plaintiff Hunt Australia Pty Ltd recovered judgment against Davidson's Arnhemland Safaris Pty Ltd and Philippa Davidson on 
24 February 1999.  However, no interest was awarded on that sum by the Federal Court; therefore, I propose to award interest on the full sum of $400,000 up to that date, but only on $380,000 thereafter.  The $20,000 will be treated as having reduced Hunt Australia's award for economic loss.
[168]	Counsel for the plaintiffs has suggested that I allow interest on the non-economic loss at 4% and on the economic loss at 10%, less 50%, as the economic loss accrued over time.  Commercial rates are presently much lower than 10%, but given that I am dealing with a period extending back to late 1994 when commercial rates were quite high, I accept the plaintiffs' suggestion.  No contrary submission was made by counsel for the defendants.  Interest in the sum of $153,050 is therefore awarded as follows:
4.25 years @ 4% x $40,000 =	$   6,800
4.25 years @ 5% x $360,000 =	76,500
3.75 years @ 4% x $40,000 =	6,000
3.75 years @ 5% x $340,000 = 	       63,750   
	$153,050
[169]	Accordingly, there will be judgment for the plaintiff Hunt Australia against the defendants in the sum of $533,050.
[170]	I will hear the parties as to costs.
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