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REASONS FOR JUDGMENT
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In February 1985 Mr and	Mrs Maddern ("the appellants") borrowed from United Credit Union Ltd
$40345.75, which loan was secured by mortgage on property in Western Australia.	The mortgagee entered into a policy of insurance with M.G.I.C.A. Ltd ("the respondent") to cover any losses which it might suffer should the appellants default in repayment of any monies due under the mortgage.

The appellants defaulted, and in October 1986 the mortgagee sold the property under its power of sale contained in the mortgage.	The amount then outstanding was
$46,402 and the property sold for $40,000.	After the expenses of sale and adjustments were deducted $36,948.75


was received by the mortgagee.	In January 1987 the mortgagee assigned its interest in the mortgage to the respondent and notice of the assignment was given to the appellants.


By special summons, issued in the Local Court at Katherine, the respondent sought from the appellants
$9,493.29 being the amount claimed to be due to it flowing from the events briefly described above.

Section 93(3) of the Local Courts Act provides, inter alia, that if a defendant intends to rely upon any special defence such as set-off or counter-claim, he shall state in his appearance the grounds of his defence and by sub-section (4) he shall state specifically that he relies on set-off or counter-claim and shall also file particulars of it.

Section 101 of the Act requires that where a special summons has been issued, the defendant shall not be entitled to appear unless he makes and files an affidavit that he "has a good defence to the action on the merits, and sets out in the affidavit some ground of the defence".

A Stipendiary Magistrate may, upon application by interlocutory summons, set aside an appearance in which a special summons has been issued if he considers the
affidavit filed by the defendant does not disclose some valid ground of defence.

The appellants were not legally represented for some time.	There were irregularities in regard to appearance and the requirement for an affidavit relating to their defence.	However, documents lodged with the Court in June 1987 show that, at that time, they claimed that as the mortgagee had not complied with certain conditions of the insurance policy issued by the respondent, the respondent's claim against them was "invalid".	By affidavit of 28 July 1987 an officer of the respondent deposed to the matters I have outlined above, giving rise to the respondent's claim against the appellants, and that "I believe that the Defendants have no defence to the claim made by the Plaintiff", thus founding the application to set aside the
Appearance.


When that application came on for hearing before the Stipendiary Kagistrate on 18 September 1987, he gave leave to file an affidavit sworn by Mr Maddern on the previous day.	He was then represented.	The affidavit prepared by his solicitor disclosed that the property had been purchased for "$44,000 or thereabouts" and that Mr and Mrs Maddern were "unable to continue making mortgage payments to the United Credit Union Limited in respect of their mortgage loan".	He went on to say, in paragraph (4),
"I believe that there is undue delay in the mortgagee in selling the property and also that the mortgagee failed to look after the property during that time.	As a result it sold for a substantially lower amount and I believe that any shortfall should. be the responsibility of the mortgagee.	At the time of the sale real estate in the vicinity of the property was selling well and for good prices and I believe that our property should have sold for substantially better than the amount it brought".

The issue raised in the affidavit is quite different to that originally raised by the appellants as a defence to the claim.	Although filed after the application was made to set aside the Appearance, it seems that it was treated as being the affidavit upon which the appellants relied to show they had a good defence to the action on the merits, and as setting out some grounds of the defence.

There is no transcript as to what transpired upon the hearing, but I do have a copy of the Magistrate's "Reasons for Decision" which are dated 23 September 1987.

His Worship deals with a number of objections raised on behalf of the appellants to the affidavit in support of the application to set aside the Appearance, and matters going to procedural irregularities on the part of the appellants raised on behalf of the respondent, but his






decisions on those matters are not the subject of any of the grounds of appeal relied upon before this Court.

The Magistrate's rf=asons show that counsel for the appellants before him "submitted the Defendants have a defence based on the undue delay of the Mortgagee Company, United Credit Claims Limited [sic] in the sale of the Defendants' former house property.	This delay caused the property to fall into a state of disrepair and lose value and that the shortfall is not the responsibility of the Defendants but caused by the conduct of the Mortgagee Company.	He referred me to paragraph 4 of the affidavit of Maddern dated 17th September 1987".		He went on, "I note at this stage, the Defendants' purport to hold the Mortgagee Company, United Credit Union Limited responsible for the loss as the house was sold in October 1986.	The Deed of Assignment to the Plaintiff, assigning the interest of that company to the Plaintiff is dated 6th January 1987".

After referring to some procedural matters His Worship said -

"It may be argued that the Defendant has set up a counter claim by virtue of the unorthodox "memorandum" attached to the affidavit supporting the Entry of Appearance.
If this is so, there has still not been any attempt to comply with the requirements of the aforementioned Sections and rules relating to naming and serving of third parties; this is despite the engagement of a legal representative,
the time since the service of the application to set aside the Appearance and the various adjournments.	To be effective, the appearance 'shall' at least state specifically the Defendant relies on a counter claim a set off, shall file particulars and shall name the other persons, shall summons the other party.	(S.93 & 94).

There is a complete lack of particularity in the Defendant's material both in the memorandum and the affidavit of ANTHONY JOHN MADDERN, simply a recital of the Defendant's view that there was undue delay by a third party".


He pointed out that nothing in the Plaintiff's Statement of Claim was disputed by the Defendants, and later said -

"It appears from the submission put to me by
Mr Cole the Defendant's real dispute is not with the amount outstanding to the Plaintiff or the particulars of the Statement of Claim, rather the Defendants' claim is against a third party - United Credit Union Limited.	Nothing put to me by way of argument or materials filed in court dispute the facts outlined the Plaintiff's statement of claim or the affidavit of JOHNSON".


Toward the conclusion of his reasons the Magistrate said, "It has not been shown to me that there is substantial question to be tried between the Plaintiff and the Defendants".	He ordered that the Appearances be set aside and that there be judgment for the plaintiff for $9,689.29.

Although the Notice of Appeal raised a number of grounds, only one of them was relied upon, namely -
"The Magistrate wrongfully found that the affidavit of Anthony John Maddern sworn the 17th day of September 1987 did not disclose a good defence".


The respondent argues that the Magistrate was right and also draws attention to the Magistrate's comments regarding the failure of the appellants to comply with the provisions of the Act when apparently seeking to raise a defence by way of set-off or counter-claim.	Those provisions, referred to above, require that the grounds of such a defence be stated in the appearance and that particulars be filed.		The proceedings, being instituted by special summons, require an affidavit under section 101 of the Act to be filed.	It was pointed out that although an affidavit was filed, the other requirements were not met.
In that regard the Magistrate said, towards the end of his reasons, "Furthermore the Entry of Appearance does not comply with the provisions of Sections and Rules of the Local Court Act and rules as previously described".

Section 21 of the Local Courts Act empowers a Stipendiary Magistrate to extend the time for taking any step in any action, on such terms as he thinks fit (subsection (1)(f)).	Section 21(1)(o) reads "He shall, on such terms as he thinks fit, amend all defects and errors in any proceedings".	His Warship's reasons do not disclose whether or not any application was made on behalf of the appellants for orders enabling them to comply with the Act






and to obtain time within which to do so.	Such indulgence would normally be granted upon terms as to costs.

It was within the Magistrate's power to order better particulars of the defence, section 21(1)(g), but on the face of the record it does not seem that such an order was sought.

Counsel before this Court directed a great deal of attention to whether or not the matters raised in paragraph
4 of the affidavit of Mr Maddern disclosed a good ground of defence.	Again, the Magistrate's reasons do not disclose whether or not those arguments were put to His Worship.
They involve two principal questions of law.	First, what is the obligation of a mortgagee to a mortgagor when exercising a power of sale.	Second, can the mortgagor raise against an assignee of the mortgagee a counter claim based upon a breach of any such obligation.	Apart from drawing attention to a lack of particularity in the affidavit, His Worship did not deal with the first question.	As to the second, he took the view that the appellants' claim was against "a third party - United Credit Union Limited'' and expressed himself as not being satisfied that there was a "substantial question" to be tried between the parties to the action.
That is, as I understand him, the Magistrate was saying that because the defence by way of counter claim was directed at alleged breaches of obligations by the mortgagee, no such
claim could be raised against the respondent.	His earlier reference to non compliance with the Act and rules relating to the joining of third parties reinforces that view of his reasons.	By so doing His Worship did not direct his mind to determining on the merits the real questions in controversy between the parties, that is, whether the appellants had raised a defence which was a good ground of defence against the respondent.	Whether or not he was assisted by those appearing before him in this regard I am unable to say, but his reasons do not show that the questions argued before me, as set out above, received his consideration.

Neither question is free from doubt as the arguments put to me show.

As to the mortgagee's obligation to the mortgagor when exercising a power of sale, there are two lines of conflicting authority.	They are reviewed extensively by Peter Butt in an article entitled "More on Sales by Mortgagees" 57 ALJ 238.		I do not think that it is necessary for me in this appeal to attempt to reconcile the differences in approach.		One formulation of the obligation is that the mortgagee is to take reasonable care to obtain a proper price, another that the mortgagee only must act in good faith.	Forsyth & Anor v Blundell & Ors (1973) 1 ALR
68.	In Commercial and General Acceptance Ltd v Nixon (1983)
152 CLR 491, Gibbs CJ at p.494 described the authorities as






"irreconcilable".	Mason J. at p.502 referred to the "long standing controversy" and Brennan J. to "divergent strands of authority".	It was not necessary for the Court to endeavour to effect a reconciliation since it was there concerned with the interpretation of a Queensland Statute which imposed a "reasonable care" test.	Smith J. in Cachalot Nominees v Prime Nominees (1984) WAR 380 was faced with the duty of considering the conflicting authorities and
held at p.393 that the test, absent fraud, was to ascertain whether the mortgagee wilfully or recklessly sacrificed the mortgagor's interests "the test is not to be equated with any common law concept of negligence such as want of reasonable care - it is wilful negligence or default".	He went on to hold that since the mortgagee acted in good faith and took reasonable precautions to obtain a proper price, the mortgagor's claim must fail "even if the price obtained was below market value".	See also Brutan Investments
Ltd v Underwriting and Insurance Ltd & Anor 39 ACTR 49 at
p.55 (Sheppard J.).	With respect to their Honours, whatever may be the obligation, it is clear that there is one and the affidavit of Mr Maddern implicitly alleges a breach of an obligation on the part of the mortgagee in that there was an "undue delay" in the sale and that it resulted in loss.

Additionally he alleges a failure on the part of the mortgagee to "look after the property" during the alleged delay.	What obligation the mortgagee may have in
that regard was not argued before me and in any event may be subject to the terms of the mortgage which are not in evidence.

Assume, then, that the appellants could show that the mortgagee was in breach of an obligation to them in respect of the maintenance or sale of the property.	Can the appellants raise a claim for unliquidated damages against the respondent, the assignee of the mortgagee, in defence of the assignee's claim for the debt?	The alleged breaches of the mortgagee's obligations arose prior to the assignment and as a general proposition assignments normally take effect "subject to equities", Chitty on Contracts 25th Edition para 1308.	As Lush J. said in Providence Finance
v Hammond (1978) V.R. 312 at p.319, "The essential concept of an equity in this context is that it is a transaction or event or circumstance which entitles the debtor to say that it is unjust that the debt should be enforced against him without bringing into account his cross-claim arising from the transaction, event or circumstance".	It seems to me that it is arguable that there is a sufficient nexus between the debt and the intended cross-claim in this case.

His Worship misdirected himself when he drew attention to the failure of the appellants to join United Credit Union Ltd and in his emphasis upon the appellants' defence relating to a claim against a "third party".	It is






arguable that the counter-claim is available against the respondent if properly raised in accordance with the Act and Rules thereunder.

Judge Williams of the Local Court of South Australia, the editor of the second edition of Hannan's "Local and District Criminal Courts Practice", commenting at
p.194 on the equivalent South Australian provision to section 101(2) of the Territory Local Courts Act says -

"An Appearance should not be set aside if the affidavit shows that there is an arguably good defence.	Clarke v Union Bank (1912) 23 CLR 5, or that there is a real dispute as to facts or law which raises a reasonable doubt that the plaintiff is entitled to judgrnent Jones v Stone (1894) AC 122; or unless it is clear that there is no real substantial question to be tried Codd v Delap (1905) 29 LT 510".

The decision of the Magistrate was discretionary, and the principle which guides this Court on appeal from such a decision is contained in the well known decision of the High Court in House v the King (1936) 55 CLR 499, at 504-505 -

"It is not enough that the judges composing the appellate court consider that, if they had been in the position of the primary judge, they would have taken a different course.	It must appear that some error has been made in exercising the discretion.
If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters to guide or affect him, if he mistakes the facts, if he does not take into account some material consideration, then his determination should be reviewed and the appellate court may exercise its own discretion in
substitution for his if it has the materials for doing so.	It may not appear how the primary judge has reached the result embodied in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure properly to exercise the discretion which the law reposes in the court of first instance.	In such a case, although the nature of the error may not be discoverable, the exercise of the discretion is reviewed on the ground that a substantial wrong has in fact occurred."


The Magistrate erred in finding that the affidavit did not disclose that there was a substantial question to be tried as between the appellants and the respondent.	The extent of the argument before me demonstrates that the questions of law raised by the affidavit are serious.	The lack of particularity was capable of being remedied by a request for particulars and failing proper reply an order could have been sought.	The respondent chose not to do either of those things but rather to rely upon the lack of particularity as a ground for having the Appearance struck out.	Similarly the appellants should have been given an opportunity to comply with the Act and Rules as to procedure and pleading.

The orders that the Appearance be set aside and for judgment for the respondent made by the Stipendiary Magistrate are discharged.
•




Pursuant to s.59(1)(d) of the Local Courts Act it is ordered that the appellants comply with the provisions of section 93(3) and (4) of the Act within 14 days from this date so as to ensure the determination of the real questions in controversy between the parties.

