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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 775 of 1985


IN THE MATTER of PART X,
LEGAL PRACTITIONERS' ACT
AND:
IN THE MATTER of
AN APPLICATION FOR AN ORDER TO REVIEW A TAXATION OF A BILL OF COSTS CERTIFIED
THE 5TH DAY OF DECEMBER 1985
BETWEEN:
S.M.A. MOTORS PTY LIMITED
Applicant
AND:
OWSTON NOMINEES (NO. 2) PTY LIMITED
Respondent


CORAM:	Rice J.


REASONS FOR JUDGMENT
(delivered 27 April 1988)

This is an application for a review of taxation of costs pursuant to s.126 of the Legal Practitioners Act ("the Act") which provides:-

"126.(1)	A person aggrieved by the decision of the Master as to any item in a statement delivered under this Part may, within 14 days after the date on which a copy of the Master's certificate under section 125 is delivered to him or within such further time as the Court allows, make application to the Court for a review of the decision of the Master.
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	On an application under this section, the Court may affirm or vary the decision of the Master and may give such directions as it thinks necessary in respect of the amendment of the certificate given by the Master under section 125.
	The Master shall comply with any directions given by the Court under sub-section (2) and shall deliver a copy of the amended certificate to each of the persons to whom the certificate was delivered in accordance with section 125(2)."



The Master provided two reports in relation to the taxation of costs conducted by him.	The first is dated 2 December 1985.	In order to encapsulate both the subject- matter of the taxation and the Master's approach to it, it is necessary to restate that report in full:-

"In this matter, I have been asked to tax, under the Le!al Practitioners Act (the Act), a bill of costs (the bi 1) submitted by Messrs Ward Keller in respect of work done by them in relation to certain security documents. The documents were to secure a loan advanced by S.M.A.
Motors Pty Limited (S.M.A.), who were clients of Messrs Ward Keller, to Owston Nominees (No. 2) Pty Limited (Owston), who were clients of Messrs Mildren Silvester and Partners.
Mr Livesley of Messrs Mildren Silvester & Partners appeared at the taxation for Owston (the Mortgagor) and Messrs Walker and Neill of Messrs Ward Keller appeared for S.M.A. (the Mortgagee).
The transaction relating to the bill arose from the sale of a pastoral lease (Tipperary Station) from the owners of that lease (the lease), to the purchaser, Owston, for the sum of $15.Sm.	Part of the consideration was covered by a mortgage back from S.M.A., one of the vendors, to the purchaser, Owston.	The vendors were a
group of companies named Autopool Pty Limited, Gilbert &
Roach Pty Limited, Suttons Motors (Arncliffe) Pty Limited, Suttons Motors (Chullora) Pty Limited, Suttons Motors (Darwin) Pty Limited, Suttons Motors (Flemington) Pty Limited, Suttons Motors (Homebush) Pty Limited and
S.M.A. ('the Vendors').	Only S.M.A. figured in the mortgage as mortgagee.
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The agreement for sale, dated 24 May 1985, included the lease, an aircraft, motor vehicle, plant and equipment, livestock, brands and certain rations, fuels, spare parts and fencing material.	It provided for a total deposit of $3m and the entry by Owston into an agreement of sale and transfer of certain land in New South Wales to S.M.A. whereupon a credit of $4m against the purchase price would operate.	This then would, under the agreement, leave a balance due of $8.Sm.	The agreement provided that this amount would be secured by Owston's executing in favour of S.M.A. certain securities to be prepared by Messrs Ward Keller 'at the cost (including agency fees)' of Owston and that the securities were to contain 'such covenants and conditions' as the Vendors' solicitors may require.	The securities, according to the agreement, were to be a first mortgage over the land, a first Bill of Sale over the plant, a first Stock Mortgage and a guarantee by the guarantor, one Warren Perry Anderson (Anderson).
The documents were prepared by Messrs Ward Keller and submitted to Owston and Anderson through their solicitors.		Certain amendments were sought by Owston and Anderson over a period of time.	Eventually the terms were agreed upon and the bill submitted for payment.	Owston objected to the amount of the bill and it was agreed between the parties that the account be presented for taxation under the Act.		It appears that the parties have agreed, as set out in a letter from Sydney solicitors purporting to act for S.M.A. to Sydney solicitors purporting to act for Owston, that the Taxing Master was not to be limited, in making his determination 'by reference to the amount of Messrs Ward Keller's account or by reference to any concessions made in determining the fees charged,' but was entitled 'to allow a proper fee for the whole of the work done'.
That letter contains the following words:	'if the taxing officer considers that, having regard to the work performed in relation to the securities and other relevant matters, the fee payable should exceed the amount charged, he may so decide.'	The letter also provides that '(T)he costs of taxation are to be in the discretion of the taxing officer.'
Owston, through its solicitor, raised at the taxation a number of matters in objection to the quantum of the charges.		It was put to me that the transaction was one which involved a mortgage back to Owston as purchaser from S.M.A. as vendor or one of them.	It was submitted that, in a matter of this kind in other jurisdictions in Australia, an appropriate proportional reduction of the fees chargeable by a solicitor acting for a mortgagee is made.	Mr Livesley put the proportion at 50%.








The taxation was brought under Part X of the Act and in particular section 123 which provides:
'(l)		The Master shall, in assessing the proper sum to be charged for doing any act in respect of which no charge is provided for in a scale of costs prescribed by or under a law in force in a Territory, allow such sum as is fair and reasonable having regard to all the circumstances of the case.

	In determining what sum is fair and reasonable for the purposes of sub-section (1), the Master shall take into account the amount, if any, from time to time recommended by the Law Society as the appropriate charge for the doing of that act.
	The Master shall not reduce the amount specified in a statement delivered in accordance with this Part in respect of a disbursement unless he is satisfied that the amount of the disbursement is unreasonable.'

The bill contains, before the actual figures appear, a rambling preamble of some 11 pages of A4 size.	The first 4 items on page 12 of the bill are the initial charges made for the work of preparing the security documents.	The charges are based on a scale recommended by the Law Society.	These charges for preparing the documents are -

Primary Security
First Collateral Security Second Collateral Security Third Collateral Security
 $14,784-00;
$ 7,392-00;
$ 2,956-00;	and
$ 2,956-00.
The relevant part of the recommended scale is Item 3. As I have said, Owston challenges these amounts on the basis that they are a full charge with no allowance or reduction such as, it submits, is allowable elsewhere. It argues that such a reduction should also apply here. This scale, and I suppose in particular Item 3 of the scale, is a matter which, under section 123(2) of the Act, I must take into account in determining what is fair and reasonable.
Mr Livesley suggested that the bill was not in taxable form and that therefore I would not be able to carry out properly my duties, under the Act, as taxing master.
Whilst I accept that the bill is not detailed, is rambling and perhaps abstruse in parts, I am satisfied that, having regard to the requirements of the Act, there is enough information in it for me to carry out my duties as a taxing master.
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Mr Livesley also suggested that the initial drafts of the security documents submitted by Messrs Ward Keller did not accord with the proper requirements of the transaction and warranted review, revision and redrafting on several occasions.	Because of this, he said, Messrs Ward Keller's claim to fees additional to what is properly chargeable under the lump-sum scale should not be allowed.	Against this submission, Messrs Ward Keller asserted that the re-drafts were caused by the solicitors for Owston making their requirements and those of their clients known in a piecemeal and irregular fashion.	This they said entitled their charging the additional fees.
Messrs Ward Keller also submitted that, at one stage in the transaction, they had assumed that their draft documents had been approved and were to be executed in the form submitted.	This assumption, they said, was because of a long lapse of time in which no objections had been raised to those drafts.	However, as it turned out, the documents had again to be amended when belated and piecemeal objections ensued.	All this, they submitted, amounted to extra work for which they were entitled to make the additional charge.
The scale of fees upon which the charges in the bill are calculated, has been operating in the Northern Territory effectively from 1 March 1985.	The Law Society's press release relative to the application of that scale of fees states that it is not intended to operate otherwise than as an interim scale whilst a committee is reviewing 'an appropriate overall scale of fees for all
non-litigious work'.	That press release claims that the increasee are 'in line with the C.P.I. index since 1982'.	The press release also contains a statement that '(T)he cost of household conveyancing in the Territory com ares ver		favourabl	with similar le al costs in ot.er States (un er ining is mine).
The charges made in the bill are covered, as I have said, by Item 3 in the scale.	That item is entitled -
'MORTGAGES OR SECURITIES OF
	FREEHOLD LAND AND LEASEHOLD LAND (UNDER THE PROVISIONS OF THE REAL PROPERTY ACT):	AND
	CHATTELS LIVESTOCK OR CHOSES IN ACTION

NOT BEING IN RESPECT OF LAND UNDER CATEGORIES A B AND C .
The notes attached to the scale explain these categories.	Category A refers to vacant residential freehold land and rural sub-divisions intended primarily for residential purposes, Category Bis	residential freehold land, including rural land used exclusively for
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residential purposes, on which there is a single detached dwelling.	Category C relates to Unit Title dwellings for residential purposes only.
Item 3 in the scale provides that the charges of a solicitor for a mortgagee comprises 'all instructions investigations of title, searches, attendances,	' preparation and perusal of documents, correspondence, a d attention to rates and taxes adjustments, accounts, stamping and registration and all other matters usual and necessar	to corn lete the transaction on behalf of t e Mortgagee		(under ining is mine).
Where the consideration is in excess of $Im, a mortgagee's solicitor is, under item 3 of the scale, entitled to charge $3,084 and in addition $30 for each
$20,000 by which the amount of the consideration exceeds
$Im.	For collateral securities, the scale allows: 'For first collateral mortgage 50% of charge for principal security with minimum of $40.00 Mortgagor,
81.00 Mortgagee.
'For second and all other collateral mortgages 20% of charge for principal security with minimum of
$40 for Mortgagor, $81 Mortgagee Mortgagor, $81.00 Mortgagee. '... in the case of a mortgage by a company an additional charge should be made.'
There is no allowance in the scale for a reduction to apply when a vendor gives a mortgage back to a purchaser and the same solicitor acts for the vendor in that party's capacity as both vendor and mortgagee.	The notes attached to the scale state that '(N)o provision is made for a reduction in the charges where a solicitor acts for both parties in a transaction'.	This present case was, in my view, not an instance of a solicitor acting for both parties to a transaction, but is one where the solicitors acted for one party in each of 2 capacities in the transaction.
In certain other jurisdictions, the applicable scale does make allowances for a reduction in cases of this kind, having regard, I suppose, to the fact that less work is required (e.g. searches etc.) as would be required if the solicitor were acting for the party only in that party's capacity as mortgagee.	In the Queensland scale, there is provision for a reduction in a case of this kind of about one-third.		In New South Wales, there is a 50% difference in the 2 scales (i.e. sole solicitor or solicitor acting for vendor and mortgagee).	In Victoria the reduction is about one third.	There is no reduction in South Australia.
That scale is very much lower than the other scales to
which I have referred.	I have not examined any other
scales.







An examination of the Queensland scale with the wording of, and the allowances in, the Northern Territory scale show the two as identical.	It is obvious that the Northern Territory scale is simply an adoption of the Queensland scale.	However, Queensland does provide a lesser charge where 'a solicitor acts for a vendor/ mortgagee ...' and a separate scale applies.	The Law Society of the Northern Territory has apparently not seen fit to go as far as that in adopting the Queensland charges.

I am uncertain of the meaning and relevance of the words 'household conveyancing' appearing in the Law Society's press release.	If they mean, as I surmise they do, conveyancing relating to residential type land, then the words quoted suggest that other types of conveyancing do not compare favourably.	I must, in those circumstances, reject the recommended scale as not being fair and reasonable in a transaction of the type with which we are now dealing.
Whilst, as taxing officer under the Act I am obliged to take into account the Law Society scale, I am not, however, bound to follow it in determining, under section 123(1), what is a 'fair and reasonable' sum to allow.	I am of the view that it is not fair and reasonable for a solicitor who acts for a vendor, who is also a mortgagee in the same transaction to charge as though the mortgagee were separate and not involved in the transaction otherwise than solely as mortgagee.
On examining the relevant documents, (i.e. the Agreement for Sale, the Memorandum of Mortgage under the Real Property Act, the Bill of Sale and the Stock Mortgage) prepared by Messrs Ward Keller and which were produced to me on taxation, it is clear to me that certain provisions are common to all of them.	The documents certainly differ to the extent necessary to cover those aspects to which they specifically relate, e.g. a mortgage of land as against say a stock mortgage.
There does, however, appear to be some considerable oimilarity in certain major parts of each of those documents, and I conclude that the drawing of each of those documents did not require the full exercise of skill and attention which the mortgagee's solicitors assert was required.	For this reason also, I am of the view that it is fair and reasonable that a reduction should apply in this case.	I do not believe that it is fair and reasonable in such circumstances for a full charge, as provided by the recommended scale, to be allowed.
As to the extent of the reduction that should apply, I have as guides the New South Wales scale at 50% or the
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Queensland scale which is as low as 32%.	I hold that it is fair, reasonable and proper for the scale charges made in respect of the preparation of the mortgage and all collateral security documents to be reduced by l/3rd.	Accordingly I allow the following amounts, for the -
Primary Security	the sum of $9856.00; First Collateral Security the sum of $4928.00; Second Collateral Security the sum of $1971.00; and
Third Collateral Security	the sum of $1971.00
Further charges were made by Messrs Ward Keller with respect to work done on a question of stamp duty which was apparently raised by Owston in an attempt by it to reduce its liability for payment of duty under the transaction.		I have examined the agreement for Sale and the security documents.	I find nothing in them which obliges the vendor, whether as vendor or as mortgagee, to be involved in any way in the question of the purchaser's scheme for stamp duty.	I find no agreement whereby there was an undertaking or obligation on Owston to meet S.M.A.'s solicitor's costs in respect of whatever they did concerning the stamp duty proposals.		I do not see those proposals as part of the intended mortgage transaction.	I see nothing to oblige Owston to pay the fees charged in relation to the stamp duty aspect and I disallow in full all claims for costs in relation to stamp duty and the proposed stamp duty scheme.	The sums of $1,440, $480 and $360 claimed are therefore disallowed.
The bill includes fees for 4 hours' work relative to a claim that the first attempt at settling the transaction was aborted through the action of Owston.	Mr Livesley does not dispute that the settlement was adjourned and argues that that act should not entitle the mortgagee's solicitors to any extra costs.	He argues that  the extra charges involve a 'blurring' by Messrs Ward Keller of their different roles in the transaction.		On the one hand, they acted for the vendors, who were paying their own costs, and on the other hand they were solicitors for the mortgagees.		There is, he argues, a need to keep clearly separate the two identities - vendor and mortgagee.	I am not satisfied that this separation has been observed in arriving at the charges in the bill.	In any case, charges of this kind, (i.e. adjournment of appointments to settle) are, in my view, built into the scale.	The basis of a lump-sum scale is to cover all contingencies.	This is so particularly in a scale as generous as this one appears to be.		I disallow therefore the sum of $480 charged in the bill for the abortive settlement.
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In line with what I have already said, I also disallow the charges for engrossments and copies, namely the separate sums of $247 and $251.
As there was no objection taken to the claim for 3 hours' work in respect of a Power of Attorney, I allow it.
On the question of disbursements, I am bound by section 123(3) of the Act.	I question as reasonable,"however, the necessity for the mortgagee to be represented separately by 2 solicitors, each charging in respect of the work done by them, resulting in a charge in excess of that covered in the scale.	Certainly the transaction included land in New South Wales, but that land played no part in the mortgage part of the transaction which is the subject of the bill.
The agreement requires that the securities 'be prepared by Messrs Ward Keller' and refers to them as 'the Darwin agents of the Vendors Solicitors'.	I am satisfied that the Sydney firm of solicitors referred to in the agreement as Messrs Clayton Utz, are not entitled to practice in the Territory and charge costs for so doing. I conclude that the term 'Vendors' solicitors' was used in the agreement as a term of definition only and was not intended to give that firm any standing to charge as Territory practitioners.	I am obliged therefore to regard Messrs Ward Keller as the mortgagee's solicitors. It is in fact their bill which I am asked to tax.	That bill shows Messrs Clayton Utz's fees as disbursements relegating that firm to playing a role as agents only.
As agents they had, in my view, no role to play in the mortgage of land and property in the Territory.
I see nothing in the transaction between the parties which obliges the mortgagee to pay for the costs of 2 solicitors.	There is no evidence of a need for a separate Sydney solicitor to advise Messrs Ward Keller or their clients on the matter.	Nor is there evidence of an agreement by Owston to pay for 2 solicitors to act in the transaction.
The agreement by Owston to pay the costs cannot be interpreted as one to pay whatever charges Ward Keller makes.	It must be an agreement to pay what is fair and reasonable.	In re McLaughlin;	Ex parte The Farmers' Fertilisers Corporation Limited (1917) 17 S.R.. N.S.W.
392 is authority for the proposition that, where a solicitor is acting both on behalf of a mortgagor and a mortgagee, and the mortgagor as a third party taxes the solicitor's bill of costs against the mortgagee, the solicitor is not entitled to include in the bill costs other than those in respect of which the mortgagee is
file_7.bin









entitled to be indemnified by the mortgagor. principle and the concept of indemnity applies present case.
 That to the

In my view, the luxury of having 2 solicitors is something for which the mortgagee must pay.	I do not accept that the words 'including agency fees' appearing in brackets in clause 6.B. of the agreement opens the door to a claim that Messrs Clayton Utz are entitled to charge fees.	That expression refers only to agency fees necessary to the transaction.	I find no necessary agency work in the transaction for which Messrs Clayton Utz can charge fees.	The luxury is not one in respect of which the mortgagee has a right to be indemnified.
I therefore disallow the item of $740 shown as agents' fees in the bill as being unreasonable.
As I have taxed off the amounts claimed in the bill a sum in excess of l/6th of its total, section 124 of the Act obliges me to disallow the claim for additional costs for the mortgagee's solicitors' preparing and submitting the bill for taxation and attending on that taxation.	Accordingly, I disallow those costs.
Sub-section (1) of that section obliges S.M.A. in the circumstances to pay Owston's costs of the taxation which I allow at $80.
I allow the amounts claimed in the bill in the sums set out in the certificate of taxation which I have this day issued in accordance with section 125 of the Act."



On 5 December 1985 the Master issued a Certificate of Taxation pursuant to s.125 of the Act which concluded with the finding that the amount due to the applicant's solicitors was $19,232 made up as follows:-


Bill delivered Taxed off
Less costs of taxation
 $32,549-35
$13,237-35
$19,312-00
80-00
$19,232-00
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The grounds of objection taken by the applicant in its Notice of Motion are as follows:-

"A	That the Honourable Master erred in reducing by one-third the scale charges made in conection with the Applicant's solicitor's work on the mortgage and collateral securities;
	That the Honourable Master erred in disallowing entirely the Applicant's costs in relation to work carried out on behalf of the Applicant in relation to the Respondent's stamp duty and proposed stamp duty minimisation schemes;
	That the Honourable Master erred in disallowing the Applicant's costs for the first abortive settlement of the various collllllercial transactions, including charges for engrossments and copies of documents which were subsequently amended for the subsequent settlement;
	That the Honourable Master erred in disallowing fees claimed by the Applicant's principal solicitors, Messrs Clayton Utz, in New South Wales;
	That the Honourable Master erred in taxing off a sum in excess of one-sixth of the total bill as brought in for taxation and therefore erred in disallowing the Applicant's costs of preparing and submitting the bill and attending upon taxation.

The Honourable Master erred in this respect both in
that he taxed off one-sixth of the total bill as brought in for taxation and also in that even if the bill were to be reduced by one-sixth, he failed to exercise his discretion in favour of the applicant because of the Respondent's failure at any stage to tender or proffer any lesser or different sum in satisfaction of the Applicant's
costs;	and
	The Honourable Master erred in allowing the Respondent its costs of attending upon taxation."



The Master's second report stelllllled from an order which I made on 10 April 1986 requiring the applicant to provide the respondent with a statement of particulars of
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its objections to the Master's decision of 5 December 1985, limited to the facts and issues before the Master at taxation;	and also calling upon the Master to provide a further report identifying (so far as was relevant to the matters raised in the applicant's statement) the evidence given at the taxation, including the documents he considered, the objections and/or submissions made by each party, and his findings of fact.	A statement was given and in consequence, the Master provided the second report dated 1 May 1986 and I set forth hereunder the text of it in full:-

"I have been ordered to furnish this report in order to identify (so far as is relevant to the matters raised in the applicant's statement of objections which was filed on 24 April 1986) the evidence given at the taxation, (the subject matter of these proceedings), including the documents I considered, the objections and/or submissions made by each party and my findings of fact.
DOCUMENTS
The only documentary evidence produced to me comprised the following -
	photocopies of -
	a sale agreement dated 24 May 1985 between AUTOPOOL PTY LIMITED, GILBERT AND ROACH PTY LIMITED, SUTTONS MOTORS (ARNCLIFFE) PTY LIMITED, SUTTONS MOTORS (CHULLORA) PTY LIMITED, SUTTONS MOTORS (DARWIN) PTY LIMITED, SUTTONS MOTORS (FLEMINGTON) PTY LIMITED, SUTTONS MOTORS (HOMEBUSH) PTY LIMITED as vendors and OWSTON NOMINEES PTY LIMITED as purchasers and WARREN PERRY ANDERSON called the guarantor;
	a memorandum of mortgage under the Real Property Act executed on behalf of OWSTON NOMINEES NO. 2 PTY LIMITED on 6 August
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1985 as mortgagors in favour of S.M.A. MOTORS PTY LIMITED, as mortgagees, and registered No. 162440;
A Bill of Sale bearing stamp duty number 8512418, executed on 6 August 1985 on behalf of OWSTON NOMINEES NO. 2 PTY
LIMITED as grantor in favour of S.M.A. MOTORS PTY LIMITED as grantee;
a guarantee given by WARREN PERRY ANDERSON bearing stamp duty number 8512420 and dated 6 August 1985;
a stock mortgage bearing stamp duty number 8512419 executed on behalf of OWSTON NOMINEES NO. 2 PTY LIMITED, as
mortgagor, on 6 August 1985 in favour of
S.M.A. MOTORS PTY LIMITED, as mortgagee;
a bill of costs claimed to be due to Messrs Ward Keller for $32,549-35 addressed to The Secretaries, Owston Nominees No. 2 Pty Limited, C/- Messrs Mildren, Silvester & Partners and entitled 'RE MORTGAGE ADVANCE FROM S.M.A. MOTORS PTY LTD';
a letter from Messrs Clayton Utz, Solicitors of Sydney, N.S.W. to Messrs Stephen Jacques Stone James, Solicitors of Sydney, and dated 7 August 1985;	and

	a letter from Messrs. Stephen Jacques Stone James to Messrs Clayton Utz dated 7 August 1985;
	a letter to me from Messrs Ward Keller dated 12 September 1985;
	a copy of the conveyancing scale recommended by the Law Society of the Northern Territory, being that scale, a copy of which is attached to the applicant's objection and marked with the letter 'A';	and
	a copy of a press release of the Law Society dated 25 March, 1985.

I also had recourse, in considering my decision, to the scale or scales applicable in conveyancing transactions in New South Wales, Queensland, Victoria and in South Australia.	Copies of these scales were not tendered at the taxation, but there was reference to their existence and relevance.
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These documents and the oral submissions put to me by the solicitors at the taxation constituted the only evidence	on which I relied to reach the decision referred to in my earlier report.
ORAL SUBMISSIONS
Owston Nominees No. 2 Pty Limited, the respondents, appeared by its solicitor, Mr Livesley, as objectors to the bill and its objections and submissions were as follows-

(a)


(b)


(c)





(d)




	





	







	







	

 that the respondents objected to the whole of the bill as excessive;
that, under the Legal Practitioners Act, I was not bound by the Law Society's scale;
that the mortgagee in the transaction (S.M.A. Motors Pty Limited, the applicant herein) was also the vendor in that transaction and that therefore its solicitors had acted for it as vendor as well as mortgagee;
that, in consequence, all the information of value to a mortgagee on matters of title and relevant searches were within the knowledge of those solicitors;
That, in New South Wales and in other States, in similar circumstances, the relevant scale made a reduction in the fees chargeable - in some cases as much as 50%;
that the stamp duty aspect of the transaction, (for which charges of $1440 and $480 had been made) related directly or more relevantly to the subject matter of the sale agreement itself and not, or not so much, to the mortgage aspect of the transaction;
that the many amendments to the draft security documents were necessitated by their not being 'tailored' to the particular transaction and it was only through much negotiation that they were ultimately made acceptable to the respondent's solicitors;
that the applicant's solicitors, who were at the same time acting for the same client as vendor and mortgagee, had failed to maintain that distinction and in many instances had 'blurred' the relationship and, in so doing, had included, in computing their charges,
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(i)



(j)


(k)
 items relevant to the contract of sale in the charges for the security documents - e.g. (a) some charges related to the 'pre-contract negotiations' and (b) that the abortive settlement related wholly or for the most part to the conveyancing portion of the transaction and so the security-document part of the transaction had been mulct with the whole of the liability, (if any), for that abortive settlement;
that the respondent solicitors admitted there had been a delay in settlement but denied responsibility, allegin? that this again was evidence of a 'blurring	of their separate roles by the applicant's solicitors;
that the bill was not sufficiently itemised to be capable of being taxed;	and
that a taxation under the Legal Practitioners Act can take place only between solicitor and client and that that relationship did not exist in relation to the matters the subject of the taxation.
In reply, the applicant, by its solicitors, Messrs Walker and Neill of the firm of Messrs Ward Keller -
	asserted that the bill was fair and reasonable for the reasons detailed in the bill itself;
	that the bill
	was in a taxable form or that I should hold;	and
	was capable of being taxed under the Legal Practitioners Act';
	that the proper way of determining what was fair and reasonable was for me to be guided by the Law Society's scale on which the charges were based;
	that the various re-engrossments of the security documents was attributable solely to the .'piecemeal' approach adopted by the respondent's solicitors;
	that nothing submitted by the respondent's solicitors affected the propriety of the charges made in the bill;
	that the question of stamp duty became an integral part of the transaction because of the respondent's own actions and therefore became a matter for proper consideration by the applicant's solicitors in relation to the security documents;
	that, in all the circumstances and because of the complexity of the transaction, the additional charges made were just and· reasonable;
	that there was no evidence of 'blurring' as alleged;	and
	that the abortive settlement was entirely due to the inability of the respondent's solicitors to have their documents ready for settlement on time.


FINDINGS
I found -
	that, although the bill was strictly not a detailed bill, it was, in the circumstances, in a form capable of taxation;
	that, in the transaction in question, the same solicitors acted for the applicant as vendor as acted for it as mortgagee;


	




	





	





	


	

 that there had been quite a deal of negotiation between the solicitors for the parties as to variations in the early drafts of the security documents;
that negotiations of this kind are normal and are to be expected in conveyancing transactions and the applicable scale makes allowances for this;
that there had also been negotiations between the parties when the respondent raised proposals to reduce or save stamp duty, but the extent and precise details of those negotiations were not available to me;
that the stamp duty question, while related to the transaction, was outside its purview;
that, while there was a large amount involved in the transaction and there was a degree of complexity in the transaction (mainly
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attributable to the sums involved), the very nature of the transaction itself was not necessarily as complex as the charges implied;
	that there was some similarity in many of the terms and conditions set out in the various documents that formed part of the transaction;
	that there had been an attempt at settlement which had failed (called the 'abortive settlement' in the applicant's particulars of objection), but that I could not be satisfied whether and, if so, on whom, any 'fault' lay;
	that the property, the subject matter of the agreement and subsequent security documents (apart from that property referred to in what is called in the agreement 'the N.S.W. Agreement'), related to a pastoral property, stock, and chattels situated in the Territory.

My other findings are clear from my report of 2 December
1985.''


Section 123 of the Act (supra) lays down the general principles which govern the Master's duties in assessing the proper sum to be charged.


In the circumstances of the present case, s.136 of the Act also has application and I quote in full:-

"136.(1)	Subject to this section a legal practitioner shall not share the receipts from his practice with a person other than a legal practitioner.
(2)	Sub-section (1) does not apply to a legal practitioner to the extent that he shares the receipts from his practice with -
	a person with whom he formerly carried on practice in partnership;
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	a dependant or legal personal representative of a person referred to in paragraph (a);
	a person who carries on practice in a State or another Territory and, in the course of his practice, performs work of a professional nature as the agent of the legal practitioner; or
	a person who carries on pra'ctice in a State or another Territory and for whom the legal practitioner, in the course of his practice, performs work of a professional nature as the agent of that person."



The fundamental test governing a review by this Court of a taxing officer's decision is that enunciated in Schweppes' Limited v Archer (1934) 34 S.R. (N.S.W.) 178 and adopted by Kitto J. in Australian Coal and Shale Employees' Federation v The Commonwealth (1953) 94 C.L.R. 621 at 629: "[The Court] will in general interfere only when the discretion appears not to have been exercised at all, or to have been exercised in a manner which is manifestly wrong; and where the question is one of amount only, will do so only in an extreme case."

Having reviewed the Master's two reports, all the documents to which he had recourse, and havin considered the applicant's objections, the lengthy submissions of counsel for the respective parties and the authorities cited by them, I have come to the conclusion that the Master's discretion has been properly exercised for the reasons he has given, except in two respects.	The first is in






relation to the amount of $360 for the power of attorney which he disallowed.	Having allowed it earlier, the Master mistakenly disallowed it when making his final computation. This was clearly an error.	The only other error relates to the disallowance of the sum of $740-05 for agency fees comprising solicitors' profit costs of $550 and stated disbursements accounting for the balance.	In my view, the Master was bound to allow the whole of this item at $740-05, having regard to the combined effect of ss.123(3) and 136(2)(c) of the Act.		Under clause 6.B. of the agreement, specific provision was made for the securities to "be prepared by Messrs Ward Keller (the Darwin agents of the Vendors' Solicitors) at the cost (including agency fees) of the Purchaser".	This necessarily involved Messrs Ward Keller engaging their Sydney principals to act, in turn, as their "agents" to conduct searches of Owston, which was incorporated in New South Wales, establish its power to borrow under the Trust Deed and attend to statutory requirements relating to securities affecting a company in that State.

Apart from these two items, the Master's approach, as revealed by his reasons, was unexceptional.	Clearly he was bound by s.123(2) to take into account the amount reco1lllllended by the Law Society as the appropriate charge; but having taken it into account, as he did, the discretion reposed in him by s.123(1) "to allow such sum as is fair and
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reasonable having regard to all the circumstances of the case", remained unfettered.	In my opinion, no criticism can be levelled at him for seeking guidance from the Queensland scale which proved to be identical except for a lesser charge being applicable where "a solicitor acts for a vendor/mortgagee ..."	In that event, a separate scale applies and it is perhaps not without significance that it has not been adopted by the Law Society here.	Whether its omission from the Law Society scale was by accident or design, I am of the opinion that the Master, in assessing the proper sum to be charged, was correct in his approach by first of all taking into account the Law Society scale and then, in the exercise of his discretion, reducing it by
one-third, being the least of the reductions under comparable scales of costs elsewhere.		The fact that the mortgagor was a company, is, in my opinion, catered for by the allowance of the "agency" fees which were necessarily incurred on that account.	Messrs.	Ward Keller were agents for the Sydney principals who acted for the vendors, one of which was also the mortgagee in the securities transaction. On basic principles of agency, it is clear that Messrs. Ward Keller were acting in the interests of a vendor who was also a mortgagee at all relevant times.



So far as the question of stamp duty is concerned, I agree with the Master's determination that there was never
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any agreement between the parties whereby the costs of the the purchaser's scheme for minimising stamp duty would be paid for by it as opposed to payment of stamp duty itself under clause 32 of the agreement.

As well, the fact that the first attempt at settlement was aborted does not, in my opinion, lead to consequential costs being chargeable to the purchaser since, quite apart from the effect of clause 32, an ad valorem scale of charges is designed to cater for all contingencies of and incidental to achieving ultimate settlement of the particular transaction.	Likewise, charges for engrossments and copies of documents are not chargeable separately.	It is, of course, open to solicitors to charge overall on an item for item basis but that course was not adopted here.

If the ordinary allowance of $120 an hour were to be applied to the overall figure claimed for profit costs, then on a simple arithmetical division, the bill, as presented on taxation, would represent something in the region of 260 hours of work done.	A claim for costs on this basis would be unsustainable, having regard to the number of hours actually spent on the preparation of documents and all incidental work attendant thereto.	I merely mention this to illustrate that once an ad valorem scale is the one adopted, then, in my opinion,	a solicitor is not entitled to have it both ways and add to it
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additional charges for work done which is incidental to	the main purpose of the transaction to which the ad valorem scale applies.

Accordingly, pursuant to s.126(2), I vary the decision of the Master and direct that his certificate given under s.125 of the Act be amended by adding thereto the sum of $360 in respect of the power of attorney and $740-05 for agent's costs and disbursements.

I shall hear counsel upon the effect of this order having regard to s.124(2) which provides as follows:-

"124.	(2)	Where the amount claimed in a statement delivered under this Part is not reduced on taxation or is reduced by less than a sixth part, the person to whom the statement was delivered is liable to pay to the legal practitioner who delivered the statement his costs of the taxation."

