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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 482 of 1983




BETWEEN:
CURATOR OF THE ESTATE OF KEMAL ASCI (DECEASED)
Plaintiff


ROSS I. DUNKERTON
First Defendant
AND:
MALCOLM STEVEN DUNKERTON
Second Defendant



CORAM:	RICE J.


REASONS FOR JUDGMENT
(delivered 30 May 1988)

The plaintiff, as the administrator of the estate of Kemal Asci deceased (hereinafter called "the deceased"), sues pursuant to s.12(1) of the Administration and Probate Act (No. 2 of 1979) for damages against both defendants arising out of the death of the deceased which occurred as a result of a motor vehicle accident on McMillans Road near Berrimah in the Northern Territory of Australia on 18 November 1977.	He died the same day.








The plaintiff was appointed administrator of the estate of the deceased on 13 April 1978 although he did not institute proceedings against the defendants until 21 September 1983 when he brought the present action on behalf of the deceased's estate against the defendants pursuant to ss.5(1) and 6(c) of the Law Reform (Miscellaneous Provisions) Act.	These sections provide as follows:-

"5.(1)	Subject to this Part, on the death of a person after the commencement of this Ordinance all causes of action subsisting against or vested in him survive against his estate or, as the case may be, for the benefit of his estate.
(2)	"
"6.	Where a cause of action survives under this Part for the benefit of the estate of a deceased person, the damages recoverable for the benefit of the estate of that person -
(a)
(b)

(c) where the death of that person has been caused by the act or omission which gives rise to the cause of action -
(i)



(ii)



(iii)
 shall be calculated without reference to any loss or gain to his estate consequent upon his death, except that a sum in respect of funeral expenses may be included;	and
do not include damages for the pain or suffering of that person or for any bodily or mental harm suffered by him or for the curtailment of his expectation of life;	and
"






On 17 June 1986 judgment was entered for the plaintiff against both defendants for 90% of the plaintiff's damages to be assessed.	Section 9 of the Law Reform (Miscellaneous Provisions) Act provides that such a claim shall be in addition to, and not in derogation of, dependants' actions under the Compensation (Fatal Injuries) Act.	Hence the cause of action, which vested in the deceased immediately prior to his death, survives for the benefit of his estate and includes his right for damages in respect of his "lost years".	(Fitch v Hyde-Cates (1982)
150 C.L.R. 482.	See also the decision of Muirhead J. in this Court in Parsons & Ors. v Australian Telecommunications Commission & Ors. 28 N.T.R. 19 at p.32).

It is worthy of note that the judgment in the present case was entered only just in time to avoid the consequences of an amendment to the Law Reform (Miscellaneous Provisions) Act which came into force on 1 July 1986 and which, by amending s.6(c) and by an added provision giving retroactive effect to the amendment, would have denied the plaintiff the remedy sought.	In particular, s.6(c) of the Principal Act was amended by adding at the end thereof the following:-

"(iii)		shall be calculated without reference to the future probable earnings of the deceased if he had survived the consequences of the act or omission and without allowance being made for the loss of his earning capacity that relates to a period after his death."








Section 5 of the amending Act provides as follows:-


"Sec ion 6(c)(i i) of the P:incipal Act, as added by_ section 4 of this Act, applies to and in relation to a cause of action arising before the commencement of this Act in the same way as it applies to and in respect of a cause of action arising after that commencement, but has no effect in relation to a cause of action in relatioh to which a court has given judgment (including a judgment as to liability only), whether or not an appeal has been made against that judgment."


Quite obviously the decision in Fitch's case (supra) prompted the plaintiff to avail himself of his statutory claim and move with some alacrity once the amending Act, which was assented to on 19 May 1986, was about to come into force.	He succeeded in achieving his aim.	I mention this because, as Mason J. (as he then was) said in Fitch's case at page 496:-

"Thus where damages are recovered in an action by the estate and a later action is brought by the dependants the damages recoverable by the dependants are reduced by what was recovered in the earlier claim.	The dependants can only recover 'Such damages as ... proportioned to the injury resulting from' the deceased's death to the dependants within s.4 of the Comaensation to Relatives Act.	Secondly, it has been hel	that any pecuniary benefits or reasonable expectation of pecuniary benefit to the dependants from the death of the deceased must be taken into account in reduction of damages, which are given to compensate the recipient on a balance of gains and losses for the injury sustained by the death (Davies v Powell Duffryn Associated Collieries Ltd. [1942] A.C. 601, at p.623).
Consequently,.if the action by the dependants is heard before any action by the estate, 'The authority assessing the damages could always take into account the possibility of such proceedings and make allowance accordinglt.'	(See Davies [1942] A.C. at p.608, per Lord Russe 1 of Killowen.)	In practice the difficulty
of assessing this expectation is often eliminated because the two actions are frequently joined - see Kandalla [1981] Q.B. 158.	(My emphasis)
The possibility of duplication of liability re ains in two areas.	First, although those ultimately entitled to the damages recovered in the separate actions by the estate and the dependants may be identical, their individual share of or entitlement to those damages may differ to some extent.		Thus the estate may sue first and recover $80,000, to which, under the deceased's will, A is entitled to $70,000 and B to $10,000.	In a later action the dependants may notionally be entitled to $100,000, of which, by reason of their relative dependence on the deceased, A's share is $50,000 and B's share is also $50,000.		After setting off, A would receive nothing and B would receive $40,000.	This area of duplication arises because, although setting off is possible in the assessment of the dependants' damages, it is not possible in the assessment of the estate's damages because the damages in that action are awarded to the deceased's estate in the strict sense and not to those entitled under it:		Davies [1942] A.C., at p.615- 616, per Lord Wright;	Winfield and Jolowicz on Tort, 11th ed. (1979) p.547.		This does not represent a significant area of duplication."


While this consequence follows if the estate's claim precedes the dependants' claim, if the dependants' claim is pursued to judgment first, then in respect of the claim for future earnings for the "lost years", if the ultimate beneficiaries are the same in both cases, as I suspect they are here, then there is duplication of liability.	(My emphasis)	(See Winfield and Jolowicz
on Tort 11th ed. (1979) page 549, note 47.	It will be
noted that the citation in the judgment of Mason J. is to page 547 only.) Lord Russell in Davies v Powell Duffryn Associated Collieries Ltd (1942) A.C. page 601 at page 607
observed:-







"It was suggested that a difficulty would arise if at the time of assessing the damages under the Fatal Accidents Acts, no proceedings had been taken under the Act of 1934, and it was unknown whether any such proceedings would ever be taken.	I see no real difficulty here.	The authority assessing the damages could always take into account the possibility of such proceedings and make allowance accordingly.	A difficult matter no doubt, and quite incapable of accurate valuation, but, as Lord Watson observed in delivering the judgment of the Judicial Committee in Grand Trunk Ry. Co. of Canada v Jennings 13 App. Cas.
800, 803:	'In some circumstances, that principle admits of easy application;	but in others, the extent of loss depends upon data which cannot be ascertained with certainty, and must necessarily be matter of estimate, and, it may be, partly of conjecture."'


Nevertheless, notwithstanding an award of $100,000 made by Forster C.J. in a judgment, by consent, on 22 August 1983 in respect of proceedings by the deceased's widow under the Compensation (Fatal Injuries) Act, I am bound to proceed to assess damages in conformity with the decision of the High Court in Fitch's case irrespective of whether some duplication of liability exists or not.

As is quite apparent, had proceedings on behalf of the dependants and the estate been commenced and gone to trial at the same time, the question of any overlap of liability would have presented itself clearly to the trial judge.	In the present proceedings, however, the plaintiff sues on behalf of the estate of the deceased and is entitled
to recover damages independently of that judgment.








The deceased, of Turkish origin, was born on 10 December 1932 and was less than a month off his forty-fifth birthday at the time of his death.	It was agreed between the parties that he was married to Muteber Asci on 11 February 1958 at Erzurum, Turkey, that there were four children of the marriage, namely, Hulya, born 1 August 1960; Tulay, born 1 June 1964;	Kamil, born 1 January 1971; Murat, born 15 February 1974;	and that he came to Australia from Turkey on or about 27 November 1973.	It was also agreed that between 4 May 1976 and 7 June 1976 the deceased worked as a bricklayer.

The only evidence of any other employment for which the deceased received payment since his arrival in Australia was a pay advice slip issued by the Leeton Co-operative Cannery Limited which indicates a net payment of $107-40 on 9 April 1975.	Apart from that one episode, there was no reliable evidence, which I am prepared to accept, that he had been engaged in any paid employment until he came to Darwin to lay bricks at Gove.	He worked there for about five weeks until 6 June 1976 when, in the course of his employment, he fell from a plank on trestles some 4 or 5 metres from the ground.	As a result, he suffered a
dislocation of the right acromio-clavicular joint.	An open
reduction of this joint was attempted by Mr. Johnstone, a Darwin surgeon, on 1 October 1976, but this was







unsuccessful.	The outer end of the right clavicle was, therefore, excised and the clavicle then affixed with a screw passed through it into the coracoid process.	The screw was removed on 19 November 1976 but that operation was not satisfactory.	Mr. Johnstone was not called as a witness, nor was any report of his tendered, despite the fact that he treated the deceased and certified him as being totally incapacitated from 6 June 1976 to April 1977.	I am entitled, therefore, to infer, as I do, that Mr. Johnstone's evidence would not have supported the plaintiff's case. (Compare Jacob v Commissioner of Taxation of the Commonwealth (1971) 41 ALJR 568 per Gibbs J. (as he then was) at p.570 and Jones v Dunkel (1958-59) 101 CLR 298 at pp.320-321.

When examined by Mr. Ronald Gray, an Adelaide orthopaedic surgeon engaged on behalf of the insurer, on 17 February 1977, Mr. Gray found that the deceased was obviously exaggerating his disability which was no more than 10% of the arm as a whole.

On 25 October 1976 the deceased took proceedings claiming workers' compensation.	The claim was heard at Darwin on 22, 23 and 24 February 1977 and on 25 March 1977 the appropriate Tribunal made an award, a certified extract of which is as follows:
9








"1.		Respondent to pay $8216 being $280 p.w. for 26 weeks plus $30 per week messing for 26 weeks.
	Respondent to pay medical expenses of $669.55.
	Respondent to pay weekly payments of $57 from 8 January 1977 pursuant to the Second Schedule.
	Each party to bear its own costs except that the Applicant is to pay the investigator's fees and Dr Gray's fees as approved by the Chairman of the Tribunal."



On 1 June 1977 the deceased filed a Notice of Appeal against the Tribunal's determination.	No grounds were stated in the Notice.	On 9 September 1977 a Notice of Grounds of Cross-Appeal was filed.	There the matter has rested since no subsequent steps were taken by either party before the death of the deceased on 18 November 1977.

It is clear to me on the evidence before me that the deceased consciously misrepresented the extent of his injury by exaggerating his incapacity in order to win for himself an award of compensation which was not lawfully due to him.	The extent to which he tried to hoodwink Mr. Gray who examined him was of such a nature that, in my opinion, he could be classed as a malingerer and I so find.	The evidence of the private investigator, Tepper, who testified before me was such that the deceased consciously sought to misrepresent his disabilities and I have no hesitation in finding that his motive was to secure for himself a greater award of worker's compensation when, in truth and in fact,









he knew that he was capable of performing at least light work.	In his application for worker's compensation he claimed that he was totally incapacitated.	It is clear to me, however, that this was not so since he had achieved manual dexterity of such a nature that, when observed surreptitiously, he found no difficulty in such mundane acts as combing his hair with his right hand and opening and closing doors of his motor vehicle.	Mr. Gray observed that the deceased was feigning his symptoms to such an extent that it would be obvious to anyone applying the simple technique of a pin prick test to come to this conclusion.
Indeed the daily habits of the deceased were such that he resorted to a club off the Smith Street Mall to join his friends as a means of whiling away the time of day over an extended period of many months until his death.

It was urged on behalf of the plaintiff, however, that even conceding that the deceased was a malingerer, he retained the potentiality of some inherent working capacity which would manifest itself after the	nclusion of the appeal relating to the worker's compen 0 tion proceedings.
I find this difficult to accept in the light of the evidence of Mr. Baddeley, a Darwin orthopaedic specialist called by the plaintiff, who, under cross-examination agreed with
Mr. Gray's opinion and, more importantly, expressed the opinion that after a period of some eighteen months or so







the tendency would develop when the inclination to return to work would decrease to such an extent that after two years of inactivity the deceased {or someone in his position) would be disinclined to return to work.	I accept his evidence on this point as b ing applicable to the deceased.

Overall, I have come to the conclusion that in view of the deceased's past work history since his arrival in Australia in 1973, coupled with his inactivity since the accident until his death, had he lived he would have been disinclined to do any work at all.

Even accepting the evidence of several of his fellow-countrymen (about which I have grave reservations,) I do not regard the deceased's stated intentions of bringing his wife and children out to Australia and to establish a home for them in Darwin after the conclusion of the workers' compensation proceedings being anv more than, at best, a pious hope which would remain unfulfilled.	There remains the possibility that the deceaser mpy have done something to improve his lot, but I remain unrr vinced that other than a nominal sum should be awarded for his "lost years" of earning capacity after making allowance for the cost of supporting himself in the process.






I accept the calculations forming part of the plaintiff's written submissions and based upon the various witnesses' testimony.	In summary, from date of death to trial, the deceased's net loss of income (on the assumption that he had a working capacity and chose to exploit it throughout that period,) would have been in the vicinity of
$81,000;	and on the same basis to age 60 years, an additional sum in the vicinity of $56,000, resulting in a net theoretical loss overall of $137,000.

In the circumstances of the present case, however, I adopt the principle which I perceive emerges from the decision of the Full Court of the Supreme Court of South Australia in Mann v Ellbourn (1974) 8 SASR 298 (which overruled Forsberg v Maslin (1968) SASR 432), namely, that "the true measure of the (deceased's) damages is the total amount of money that the (deceased) could have earned each year of his life by exploiting to the full the ability to earn, multiplied by the probability that he would indeed
have chosen to earn in this way." Damages 2nd Edn, para 5.1.11.)
 (Luntz: Assessment of

This principle was foreshadowed by Mitchell J. in Tramoundanis v Weihart (1973) 4 SASR 530 at 532 where her Honour said:-
"It seems to me, with respect, that if there is cogent evidence which leads a court to find that a plaintiff would probably not have exercised his earning capacity for the future, then he should not receive damages for that loss of earning capacity.	Similarly if the court finds that it is probable that a plaintiff would not in the future have exercised his earning capacity to the full, then the damages should not be assessed upon the basis of a full loss of earning capacity."


Bright J. agreed with the views expressed by Mitchell J. on this point in Mann v Ellbourn (supra) at p.307.

Applying this formula, and having regard to the many imponderables and uncertainties involved (as distinct from contingencies in the generally accepted sense of that term in the assessment of damages,) I assess the deceased's prospects at 207. which results in a figure of $27,400.	By consent the plaintiff is to recover 907. of this amount, and accordingly I award $24,660.

