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CORAM:	Maurice J. 


REASONS FOR JUDGMENT
(Delivered 8 November 1988}


In this application the second defendant (Leichhardt) seeks, amongst other things, judgment in the action by






the plaintiff (Parob) against it upon the grounds that the action is vexatious and an abuse of process.	The
·action, so far as it concerns the second defendant, is one solely for the enfor_cement of a lien under The Workmen's Liens Act, 1893 - a thoroughly discredited piece of legislation still in force in the Territory and unaffected by any changes this Century.	In effect, what the second defendant seeks is summary judgment against
the plaintiff; although the application is brought under Order 23.01 rather than 23.03.

For the purposes of this application the facts set out in the Statement of Claim and affidavits by each party's solicitor are not in dispute.	Leichhardt holds Crown leases over two parcels of land near Alice Springs which are in the process of being subdivided - the Ilparpa Road subdivision.	That company entered into a contract with the first defendant (Pipeline Properties) to carry out the subdivisional works.	Pipeline Properties, in turn, subcontracted out part of that work to Parob; namely, the construction of an overhead power distribution system.
By March 1988 the sum of $136,511 had become due and payable by Pipeline Properties to Parob under the subcontract.

On about 17 May Parob's solicitor sent by mail a document headed "Demand Under Section 10" to Leichhardt's
registered office, alleging that Leichhardt owed it
$136,511 for work done and materials supplied in connection with the Ilparpa Road subdivision, and demanding payment of this amount.	The reference to s.io is a reference to s.10(2) of The Workmen's Liens Act, 1893.
The reason this notice was sent to Leichhardt and not Pipeline Properties was that Parob had incorrectly instructed its solicitor that the money was owed by Leichhardt.

On 16 June Parob lodged a notice of lien under s.10(3) of the Act with the Registrar-General.	This document substantially complies with Form Min		the schedule to the Regulations made under the Act (in 1895).	I shall say something more about the form later; at this point it is enough to note that the notice did not mention by whom the debt was owing; what it said was:

"The amount claimed is $136,511 being the contract price which has accrued due and payable to date in connection with work done upon [the two parcels of] land and materials supplied in relation thereto with the assent of the said Leichhardt Development Company Pty Limited, the owners and registered proprietors thereof".


Interrupting this outline of the facts, attention might conveniently be drawn here to s.15 of The Workmen's Liens Act, 1893:


"Every lien under this Act upon the estate or








interest of any occupier shall cease unless an action shall be brought against the owner or occupier for enforcement by the lien within 14 days from the registration thereof".


Now this was not done; in fact, no action was brought by Parob to enforce a lien against Leichhardt's estate and interest in the Ilparpa Road subdivision until the present proceedings were commenced on 21 July.	And it has been twice held by judges of this Court that a lien lost because of failure to bring an action in time cannot be revived by the device of registering a fresh notice of lien:	Blythe Green and Jordain (Trading) Pty Ltd v Sienna  Pty  Ltd (1986) 38 NTR 1 per Rice J; and Advanced Civil Engineering Pty Ltd v Wyara Pty Ltd (unreported reasons for judgment published 25 June 1986) per Asche J.

On 14 July Parob's solicitor lodged another notice of lien with the Registrar-General.	It differed from the earlier notice in only one material respect:	Pipeline Properties was specified as being the entity from whom the contract price was due.	subsequently the Registrar General noted the cessation of the lien recorded by the first notice, upon being satisfied that Parob had not commenced an action to enforce it within 14 days of its registration.

The explanation for Parob's failure to proceed on the first notice of lien is that, four days after it was






registered, the Company's solicitor saw evidence that the debt was owed by Pipeline Properties, contradicting the belief of Parob's director from whom he had been taking his instructions that Leichhardt was directly liable.
Apparently being of the view that a notice of demand in accordance with s.10(2)(a) of the Act was required prior to registering a lien, the solicitor then abandoned the original notice of lien and proceeded to serve a notice of demand on Pipeline Properties on about 24 June.	This was followed up by the second notice of lien on 14 July, and then the commencement of this action to enforce it.

The second defendant says the first notice of lien was valid: that is to say, effective to register the lien which Parob acquired over the subdivision by virtue of
s.5 in respect of the $136,511 that fell due to it by Pipeline Properties in March.	Therefore, on the strength of the two authorities mentioned, the plaintiff's lien ceased when an action to enforce it had not been commenced within 14 days of the lien being registered. And, says Leichhardt (of necessity), the view apparently held by the plaintiff's solicitor, that a notice of demand was required by s.10(2), was erroneous - unfortunately for his client.

There are three subsections of s.10 which are relevant to this argument, namely:






10(1)	A lien under this Act with regard to land shall be available only if registered before the expiration of twenty-eight days after the wages or contract price in respect of which such lien has arisen shall for  the	purposes of this section have become·
due.
(2)	Any wages or contract price shall for	the purposes of this section be deemed to have become due -
	If unpaid for seven days after the same (being payable) shall have been demanded by notice in writing, signed by the person claiming the same and given to the person liable to pay the same, or posted in a registered letter addressed to him at his usual or last known place of abode in South Australia:
	If either before or after the same shall have become payable, the person liable to pay the same shall have called a meeting of his creditors, or committed an act of insolvency, or executed a deed of assignment with the meaning of "The Insolvent Act, 1886," or any other Insolvency Act or shall have taken or attempted to take the benefit of any law relating to insolvent debtors, or shall have suffered his goods to be taken in execution or seized under legal process or distress for rent.

(4)	A lien may be registered after the wages or contract price have become payable, although the seven days mentioned in subsect.1.on ( 2) shall not have COITlllenced to	run.


I have italicised phrases which are important to understanding these provisions.	Clearly, the word "due" in s.10(1) does not bear its ordinary meaning; the subsection performs the limited but important function of stipulating when time begins to run against a su  contractor in whose favour a lien arises under s.5 and who has not yet lodged notice of it for registration against the affected title.	One does not reckon time from when the debt becomes due and payable in the








accepted commercial sense, but from when it becomes "due" in accordance with s.10(2).	(In this respect, I prefer the view of Kearney J. in Jennings Construction Ltd v Burgundy Royale Investments Pty Ltd (1986) 86 FLR 329, 341, over that of Asche J. in Advanced Civil Engineering about the interdependence of sub-ss. 10(1) & (2).	Kearney J's view is consistent with the weight of south Australian opinion:	Miller's  lime   limited   v Royal   Agricultural   and Horticultural Society of South Australia (1936) SASR 306, per Angus Parsons J. at 326; Albert Del Fabbro Pty Ltd v Wi lckins and Burnside Pty Ltd (1970) SASR 277, per Bright J. at 284; and, on appeal, (1971) SASR 121, per Zelling J. at 138; W. Curl  &  Sons  v Buck  Industries  Pty  Ltd	( 1972) 2 SASR 335, per Hogarth J. at 341; and Palyaris Constructions Pty Ltd v Kauri.
Timber Co. Ltd	(1980) 24 SASR 41, per Legoe J. at 53.)	No doubt the choice of the word "due" in s.10(1) was unfortunate, but what was meant is transparent when one looks at the words highlighted.

Not surprisingly, in light of this understanding of sub ss. 10(1) & (2), s. 10(4) permits a sub-contractor to register his lien without triggering the limitation imposed by s.10(1).	Any doubt about that is removed by the words highlighted in s.10(4); if it had been intended that notice of demand should always be given (in a case not falling within s.10(2)(b)), then s.10(4) would have concluded with the words, "shall not have expired", or
. words to similar effect.		Nori there any reason why it should be otherwise, because the contractor's lien created by the Act arises when the conditions·of s.5 are met; although, no doubt with the provisions of the Real Property Act, 1896 in mind, it may only be enforced if registered.	A lienor who delays registering his lien runs the risk that the registered proprietor will deal with the land in the meantime.	Section 10(4) enables him to do so at any time after the lien arises.	Section 10(1), read with the following subsection, compels him to do so within 28 days after the debt becomes pressing, either because the lienor has begun to demand payment or because of the existence of objective signs of the debtor's insolvency.	The benefit thus afforded the owner or occupier against whom the lien subsists is that there comes a time when the lienee must make known this assertion of its existence and act diligently to enforce it.	But it is important to note that no notice is required to be given to the lienee, as such, before notice of the lien is registered.	Section 10(2) has nothing to do with giving the lienee an opportunity to acquit the debt or take some other kind of action before the lien is registered.	A clue which has no doubt misled many over the years is the degree of formality required of the notice referred in sub-s. 10(2)(a) and the manner of its service.	They might be taken as suggesting that notice must in all cases be given and, perhaps,
underscoring a sentiment .that the sub-contractor should attempt recovery from the person primarily liable for the debt before setting in train steps to recover from a thi.rd party.	This approach, however, would run counter to the clear words of s.10{4) and, of course, facilitate dealings with land which, because of the indefeasibility provisions of the Real Property Act, 1886, would have the effect of defeating the statutory charge.

In this brief exegesis I have avoided detailed reference to the many cases, particularly South Australian, where the meaning of the Act has been discussed, at some length, and a variety of interpretations suggested.	So chaotic is the result that, being familiar with the various approaches, it seems better to sidestep them altogether - unless bound to do otherwise.	On the point in question, the state of south Australian authority is adequately summarised by saying that in Albert Del Fabbro Pty Ltd v Wilckens & Burnside Pty Ltd (1971) SASR 121, 127, Bray CJ expressed "grave doubts" about Sir George Murray CJ's view in Miller's   lime   limited   v Royal   Agricultural    and Horticultural Society of South Australia (above) to the effect that, s.10(2){b) cases apart, notice of demand is always required.

In my opinion, no demand is necessary before a notice of lien may be registered.	In this case, the notice of lien








registered on 16 June was not invalid because it was not preceded by a formal demand for payment on Pipeline Properties.

But, says Parob, the notice was invalid because, when all the facts are known, it can be seen that it was given in respect of a debt which did not exist - there never was any contract between Parob and Leichhardt.	To put it another way, what the plaintiff did was to register a lien that did not exist.	Counsel for Parob concedes, as indeed he must, that his submission amounts to saying that had Parob sought to enforce the first-registered lien, and had Leichhardt become aware of the state of belief of Parob's solicitor and the director from whom he was receiving his instructions, Leichhardt could have successfully defended the action relying solely on that state of belief.	There was, it must be remembered, nothing on the face of the notice of the lien to suggest it was founded upon misconception; the form was regular; and, had it been consciously employed to register a lien arising out of Pipeline Properties indebtedness to Parob, no exception could have been taken to it.

What is put is that it is a condition of the validity of any registered lien that, at the time when the lienor lodges notice of it with the Registrar-General, he is not mistaken about the identity of the person primarily liable to pay the moneys thereby to be secured;






otherwise, adopting counsel's expression, the lienor will not "trigger" his particular rights in respect of moneys outstanding under the contract in question.	But ·I subscribe to the view that a lien under the Act arises regardless of the will of the lienor:	he does not trigger it, it arises by force of the Act alone when the conditions of s.5 are met.	Registering a lien by lodging notice with the Registrar-General serves only to preserve and enforce that which already exists.

The plaintiff's argument might be more attractive if there was some fundamental mistake about what, from the point of view of lienor or lienee, the money was payable in respect of.	Here there was not.	Parob had carried out certain work and provided materials for the purpose on Leichhardt's land, all of which was done with Leichhardt's assent.	A lien had arisen under s.5 of the Act in respect of the sum Parob was entitled to under its contract with Pipeline Properties for that work, and as at 16 June Leichhardt was entitled to register that lien using the form of notice which it did.		As I pointed out earlier on in these reasons, Form Min	the schedule  to the Regulations treats the identity of the person primarily liable to pay as so irrelevant as not to require it to be stipulated.			In this connection, all that needs to be stated is:	"The amount claimed in £ ... for  (wages   or  contract   price)".		No doubt in an action to enforce the first-registered lien - if defended - the






sub-contract would have had to be proved and the mistake (at least so far as Parob was concerned) would have come to light; but that could be readily put right and no consequences would flow from it - apart from those suggested by counsel during argument.

In support of this submission, reliance was placed	upon a passage from R.D. Elliott's The Artificer's Lien, 101, quoted with approval by Rice J.	in Blythe Green & Jordain v Sienna (above), 3, in which the author says:	"It is suggested that it is not possible, when once a lien has arisen under the Act and has then ceased, to make a fresh demand on the  person  primarily  1iable  to  pay  ...	".		The words highlighted (by me) are seized upon as suggesting a limit to the view that a lien cannot be revived by lodging a fresh notice of lien after an earlier one has lapsed.
But neither the author nor Rice J. were directing their minds to the precise question before me, and for that reason alone the citation is of little value.	The question I have to decide is one which, according to the researches of both counsel, has not previously arisen.

In a similar vein, Asche J.	in Advanced Civil Engineering Pty Ltd v Wyara Pty Ltd (above), at p. 39 of his published judgment, began a summary of his conclusion:	"Here, therefore, the plaintiff has twice before lodged a notice of lien concerning the same subject matter, the same






alleged debt (subject to minor variation) on the same land and concerning identical parties".	In that case there was no intermediate party:	the owner of the land was also the person primarily liable to pay the debt under a contract between himself and the person claiming the lien.

It is often said that hard cases make bad law.	This is a hard case because the plaintiff's failure to prosecute the original notice of lien appears to have been due not to a belief in the correctness of the main contention advanced before me - really a sophistic afterthought to extricate a hapless client - but upon his solicitor's belief, not without foundation, that notice of demand under s.10(2)(a) was always necessary, save in cases of imminent insolvency.	I have therefore considered carefully the submissions advanced on the plaintiff's behalf; but, resisting the temptation alluded to, I am unable to conclude that the first notice of lien is invalid.	When the first notice of lien was registered, the plaintiff had a lien upon the leasehold estate of the second defendant in the Ilparpa Road subdivision for
$136,511; by a regular notice the plaintiff purported to register a lien over that property for just that amount; now it says the notice was invalid because of an error only ascertainable upon subjective inquiry, and not affecting the position of either party in any material respect.	If it had been raised by the second defendant
in defence to an action to enforce the original registered lien,	I cannot imagine that it would be a mistake of-such a nature as to vitiate the notice and the registration consequent thereon.	The injustice which may be thought to result can be laid squarely at the feet of those who control legislative initiative in this Territory:	they have ignored a chorus of judicial protest about the ambiguities and uncertainties attending so many aspects of this legislation, protest which was first mouthed over 60 years ago and to which the Chief Justice added his voice in the Advanced Civi 1 Engineering case.

The matter has been fully canvassed before me; it is appropriate therefore that I pronounce upon the rights of the parties to this application without putting them to the expense of further litigating the matter - at least at first instance.	Order 23.01 enables the Court to give final judgment on an application such as this.	I consider that is the most suitable way of disposing of the matter.	The order I make is that there be judgment for the second defendant in the plaintiff's action against it.	There is no need for me to give any direction to the Registrar-General:	upon satisfying him that the plaintiff has failed in its action to enforce the lien, the Registrar-General will be obliged to note that it has ceased (s.16).	The plaintiff will pay the second defendant's costs of the action, of this
,; .. .




application, and also in accordance with s.37 of the Act.

