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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 280 of 1997


		BETWEEN:

		JOVISTA PTY LTD
		(ACN 009 171 420) 
				Plaintiff
				AND

		BATEMAN PROJECT
		ENGINEERING PTY LIMITED
		(ACN 056 741 596) and KINHILL
		PACIFIC PTY LIMITED
		(ACN 010 241 620)

			First Defendants
		AND:

KILBORN ENGINEERING PACIFIC PTY LIMITED
(CAN 000 864 353)

	Second Defendant


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 3 March 1998)

Background
	The background to this application is set out in my judgment in Jovista Pty Ltd v Bateman Project Engineering Pty Ltd and Others (unreported, Supreme Court No. 100 of 1997, judgment of 11 July 1997).

	In brief, the plaintiff as contractor and the defendants as joint venturers entered into four contracts (“the Contracts”) in respect of Phase II of the development of the Mt Todd Gold Mine. The general conditions of each of the Contracts are in similar terms.

	In the earlier proceedings, the plaintiff and the first and second defendants sought declarations on the basis of an agreed set of facts:

(a)	as to whether the Contracts each contain an arbitration agreement within the meaning of the Commercial Arbitration Act (NT); and

(b)	in so far as the Contracts do each contain such an arbitration agreement, what questions, disputes or claims are required to be determined by arbitration in accordance with Article 42.

	In my judgment of 11 July 1997, I held that:

(a)	each of the contracts contains an arbitration agreement within the meaning of section 4 of the Commercial Arbitration Act; and
(b)	no claims, disputes or questions other than those provided for in Article 9 (and by reference Article 10B) are required to be determined by arbitration in accordance with Article 42.

	Following this judgment, Points of Claim and Points of Defence were delivered in an arbitration before Mr A Swann, an arbitrator appointed in accordance with the terms of the Contracts. The Points of Defence relating to three of the contracts raise numerous jurisdictional issues.  The three relevant contracts are referred to as:

PBK 528 – M – CC – 001 ‘Wet Plant’
PBK 528 – M – CC – 008 ‘Dry Plant’
				PBK 528 –P – CC – 001 ‘Piping’

	For present purposes, unless otherwise indicated, it is not necessary to distinguish between these three contracts and collectively they are referred to below as “the Contracts”.

	In the present application, the plaintiff, by originating motion dated 28 November 1997, seeks resolution of the jurisdictional issues raised by the defendants by a determination of certain questions of law pursuant to section 39(1) of the Commercial Arbitration Act. The arbitrator, Mr Swann, has consented to jurisdictional issues generally being referred to this Court. In addition, the plaintiff and both the first and second defendants consent to the present application and, accordingly, I will deal with the application pursuant to section 39(1)(b) of the Commercial Arbitration Act which is in the following terms:


	“39(1)	Subject to subsection (2) and section 40, on an application to the Supreme Court made by a party to an arbitration agreement –

(a)	…
(b)	with the consent of all the other parties,

the Court shall have jurisdiction to determine a question of law arising in the course of the arbitration.”

The Questions for Determination

	The plaintiff and defendants have agreed the following questions be submitted for determination by this Court:

1.	Questions arising out of the contracts and the amendment of the contracts:

(a)	Does the arbitrator have jurisdiction to determine whether Article 9 of the contract PBK528-M-CC-001 ‘Wet Plant’ was varied as pleaded in paragraph 9 of the Points of Claim?

(b)	If Article 9 was amended for contract PBK528-M-CC-001 ‘Wet Plant” does the arbitrator have the jurisdiction to determine whether the amendments apply to contracts PBK528-M-CC-008 ‘Dry Plant’ and PBK528-P-CC-001 ‘Piping’?

2.	Questions arising out of the power to direct variations:

	(a)	Does the arbitrator have jurisdiction to determine whether compliance by the Claimant with the procedures in:

(i)	Article 9; or
(ii)	Article 9 as varied

was a condition precedent to a reference to arbitration?

	(b)	If yes to (a) does the arbitrator have the jurisdiction to determine whether the Respondents:

(i)	have waived compliance by the Claimant with the procedures; or

(ii)	are estopped from requiring compliance by the Claimant with the procedures or from relying upon any non-compliance by the Claimant with the procedures.

(c)	If yes to (a), and the arbitrator determines that the procedure is not a condition precedent to a reference to arbitration, does the arbitrator have jurisdiction to determine whether the procedure has been followed?

(d)	Does the arbitrator have jurisdiction to determine whether instructions to vary the works have been issued pursuant to Article 9?

(e)	Assuming Article 9 has been varied in the manner pleaded at paragraph 9 of the Points of Claim, can the arbitrator determine whether the Claimant must satisfy the procedures in Article 9 as varied in order to obtain payment for varied work pursuant to Article 9?

3.	Questions arising as to payment:

(a)	Can the arbitrator order the Respondent to pay the Claimant for any changes to the Work or additions to the Work made pursuant to Article 9 (or as varied) either admitted but payment is disputed or where the arbitrator has determined the value thereof?

4.	Questions arising as to Conditions Precedent:

(a)	Is compliance with Article 46 a condition precedent for payment of the value of any changes or additions to the Work made pursuant to Article 9 (or as varied)?

(b)	If the answer to question 4(a) is yes, can the arbitrator determine whether the plaintiff has complied with Article 46?

The Arbitration Agreement

	Article 9 of the general conditions of the Contracts is in the following terms:


“ARTICLE 9 – DEVIATION FROM PLANS, DRAWINGS AND SPECIFICATIONS

CM reserves the right to correct any errors or omissions in, and to make any changes to, deductions from, or additions to the Work. Contractor shall not depart from the requirements of the Work unless first directed in writing by CM; and thereafter Contractor agrees to immediately comply with such directions and proceed therewith. Within five (5) days after receipt of such directions or such other time stipulated by CM, Contractor will furnish to CM a statement of its estimate of the net increase or decrease in the cost and time for completion of the Work resulting from its compliance with such directions. CM shall consider the statement so submitted and, upon the basis thereof and of such other matters as may be relevant, shall submit in writing to Contractor the proposed amount of increase or decrease in Contract Compensation and time. If Contractor objects to CM's proposal, Contractor shall so notify CM in writing within three (3) days, and then the parties shall forthwith confer in an endeavour to settle the matter, but if they fail to agree within a further five (5) days, then the question shall be referred to arbitration in accordance with Article 42.

This article shall not restrict CM’s right to award additional work to other parties within the general scope of the work to be performed by Contractor.”

	The “Work” is defined by the Contracts in the following terms:

	“‘Work’ means all the things to be provided, supplied, made, erected or done by the Contractor’’’pursuant to the Contract and shall include all variations permitted under these Terms and Conditions, but does not include the time for performance thereof in accordance with the Contract Schedules as may be amended in accordance with the provisions relating to Schedule in these Terms and Conditions”
	
	Article 9 is a composite clause enabling the defendants to order “changes to, deductions from or additions to the Work” (i.e. to direct variations) and includes an agreement to arbitrate disputes.

	Aside from Question No. 4(a), it is apparent that the questions posed for determination concern the jurisdiction granted to the arbitrator by Article 9 of the Contracts.

	The question of whether a particular dispute falls within an agreement to arbitrate depends primarily on the proper construction of that agreement: see Heyman v Darwins Ltd [1942] AC 356, per Lord Porter at p392. Accordingly, the scope of an arbitrator’s powers will depend upon the words of the relevant arbitration clause.

	The proper approach to construction of arbitration clauses has been summarised by Owen J in Whitfords Beach Pty Ltd v Gadson [1992] 6 WAR 537 at 547 as follows:

	“The courts have been called upon to construe arbitration clauses within agreements on numerous occasions. However, the fundamental principles of construction are the same as those which apply to contracts generally. The proper approach is to look at the clause in the context of the document as a whole and to ascertain the intention of the parties from the language which they have used.”

The Submissions of the Plaintiff and the Defendants

	On behalf of the plaintiff, Mr Finlay has emphasised that modern authorities concerned with construction of arbitration clauses have adopted a broad interpretation consistent with the parties’ intention to use arbitration as the appropriate tribunal for resolution of disputes between them. Many examples of this modern trend may be cited. For example, Barwick CJ in Upper Hunter County District Council v Australian Chilling and Freezing Co. Ltd (1968) 118 CLR 429 at 437 held that

	“…in the search for that intention, no narrow or pedantic approach is warranted, particularly in the case of commercial agreements.”

	In the case of State of New South Wales v Coya (Constructions) Pty Ltd (1994) 10 BCL 152, Cole J was called upon to consider the construction of an arbitration clause in a standard building contract. His Honour (at p156) endorsed the approach that “…the scope of the clauses conferring power upon arbitrators are not to be narrowly construed” adopted by Kirby P in IBM Australia Ltd v National Distribution Services Ltd (1991) 100 ALR 361. In that case Kirby P had referred to the change in the attitude of courts to arbitration clauses and observed (at p366):

	“A change in the attitude to arbitration clauses can be seen in the course of authority on questions such as that presently before this court. The change can be traced in decisions both in Australia and other countries of the common law during this century. It can safely be left to students of legal history or sociologists to explain this change. It may be connected with a growing confidence in the skills of arbitrators. It may relate to an increasing desire of business (partly reflected in the agreement in this case) to have controversies dealt with confidentially, behind closed doors and not openly in courtrooms. It may be the result of the growing technicality and complexity of commercial disputes in which courts, even with expert evidence, sometimes exhibit their lack of specialist knowledge. It may be stimulated by the great pressure upon courts today and the special challenges presented by complex litigation, often requiring urgent attention. In part, the same pressures are reflected in moves generally to provide efficient means of dispute resolution alternative to the courts. In part, such pressures find response in legislative developments such as the Commercial Arbitration Act 1984 and Pt 72 of the Supreme Court Rules. It is useful to keep these developments in mind when approaching the task before the court. They do not determine the meaning to be given to the language of the agreement of the parties. But they help to explain how different responses have been given, even in the construction of clauses containing comparatively similar language, over the space of this century: see generally Qantas Airways Ltd v Dillingham Corp (1985) 4 NSWLR 113 at 122.”

	Other examples of the modern approach to construction of arbitration clauses referred to by Mr Finlay include Ashville Investments Ltd v Elmer Contractors Pty Ltd (1987) 37 BLR 60 at particularly pp74–75 and 79–80 and Paper Products Pty Ltd v Tomlinsons (Rochdale) Ltd and others 116 ALR 163 at 172.

	Against this background, Mr Finlay sought to analyse Article 9 of the Contracts as including:

(a)	a power for the defendants (referred to as “CM” in Article 9) to initiate changes to, deductions from or additions to the Work;

(b)	an obligation for the plaintiff (referred to as “Contractor” in Article 9) to comply with any direction;

(c)	a procedure to process variations;

(d)	a right for the defendants to take into account any relevant matters to assess any increase or decrease in contract compensation and time; and

(e)	an obligation on the defendants to value additional work resulting from compliance with a direction.

	In Mr Finlay’s submission, it is possible for disputes to arise at any of the above five steps.

	The culmination of the five steps above is the “CM’s proposal” which may form the basis of arbitration:

	“If Contractor (the plaintiff) objects to CM’s proposal (the defendants’ valuation of the increase/decrease in cost and time arising from its direction for variation), Contractor shall so notify CM in writing within three (3) days, and then the parties shall forthwith confer in an endeavour to settle the matter, but if they fail to agree within a further five (5) days, then the question shall be referred to arbitration in accordance with Article 42.”

	In the submission of the plaintiff, the five steps in Article 9 (referred to above) are inextricably bound together as a process for dealing with variations. Mr Finlay submits that the plaintiff can dispute any step leading up and including the “CM’s proposal”. On this analysis, if the plaintiff objects to the proposal, or any step leading to the proposal, the plaintiff is entitled to refer such objections to arbitration.

	For the first and second defendants, Mr Edmonds, and for the third defendant, Mr Smith, submit that Article 9 of the Contracts may be regarded as comprising three parts:

(a)	the right of the defendants to vary the Work;
(b)	the procedure provided for such a variation; and
(c)	the reference to arbitration.

	Counsel for the defendants emphasise that the agreement to arbitrate in Article 9 is limited to reference of “the question”. In their submission, “the question” in the context of Article 9 is limited to the increase or decrease in the contract compensation and time for completion of the contract resulting from the defendants’ variation to the Work.

	The defendants submit that the procedure provided for a variation by Article 9 comprises six steps:

(i)	the defendants’ direction;
(ii)	the plaintiff’s compliance with such direction;
(iii)	the provision by the plaintiff to the defendants of a statement of its estimate of the increase or decrease in the contract compensation and time for completion of the contract;
(iv)	the defendants’ proposed increase or decrease in contract compensation and time;
(v)	the plaintiff’s objection to the defendants’ proposal; and
(vi)	the obligation of the parties to confer in an endeavour to settle the matter.

	The defendants submit that the plaintiff’s compliance with its part of the procedures (i.e. steps (ii), (iii), (v) and (vi)) is a condition precedent to “the question” being referred to arbitration. On this analysis, the only matter which can be the subject of arbitration pursuant to Article 9 is the increase or decrease in the contract compensation and time for completion of the contract resulting from the defendants’ direction to vary the Work.

	Mr Edmonds (with whom Mr Smith for the second defendant agreed in all submissions) referred to the case of Getreide – Import – Gesellschaft m.b.H v Contimar SA Compania Industrial Commercial Y – Maritima [1953] 2 All ER 223 for support for the proposition that the arbitrator, Mr Swann, has no jurisdiction to determine whether a condition precedent to the reference to arbitration has been met. In that case, the English Court of Appeal was required to consider a defendant’s failure to comply with a notice requirement for appeal against an arbitrator’s decision which would have permitted a dispute to have been the subject of a further arbitration. Jenkins LJ held at 230:

	“As to the merits of the objection, the question whether the conditions precedent to the right of appeal have been fulfilled is not a dispute under or arising out of the contract within the meaning of the arbitration clause. In my view, the provisions imposing these conditions are provisions stating the conditions on which alone the parties are prepared to submit a matter already the subject of an award to further arbitration by way of appeal, and it is clear that the question whether conditions such as those which form the foundation of the arbitrators’ jurisdiction have been fulfilled cannot itself be a question within the scope of the arbitrators’ authority, for it is only if the conditions are in fact fulfilled that the arbitrators have any jurisdiction at all. I think that view of the matter is supported by the passage in the speech of Lord Parker of Waddington in Produce Brokers Co. Ltd v Olympia Oil & Cake Co. Ltd) ([1916] 1 A.C. 327), and also in the passage to which my Lord has already referred in A.G. for Manitoba v Kelly. Indeed, I think counsel for the sellers conceded that he could not maintain that the appeal committee would have jurisdiction to determine whether the conditions had been fulfilled or not, but he said that this was, nevertheless, a dispute under the contract – within the original submission, if I may so describe it, to the arbitrators at first instance, and that, inasmuch as the matter went, not to their own jurisdiction, but to the jurisdiction of the appeal committee, those arbitrators could take it into consideration. In my opinion, that way of putting the case must also fail. The arbitrators at first instance have made an award. Unless the conditions giving the dissatisfied party a right of appeal have been fulfilled, that award is final and binding. If the award be final and binding because the conditions on which the right of appeal depends have not been fulfilled, it seems to me plain that no arbitrators at first instance can have any locus standi in the matter or any jurisdiction to say that an award which has become final and binding is still open to appeal. Nor does it seem to me possible to hold that arbitrators at first instance would have jurisdiction to make an appeal competent by holding that the conditions had been fulfilled when in fact they had not. To put the matter in another way, these provisions for arbitration, as I view them, have two stages. There is a stage at first instance and there is an appeal stage. The arbitrators at first instance to whom the dispute is referred decide the dispute and make their award. They then, as it seems to me, are functi officio so far as that award is concerned, and any question arising thereafter as to the competence of any appeal from that award is outside their sphere of jurisdiction. The question whether the dissatisfied party has complied with the conditions entitling him to appeal arises at the second, or appellate, stage of arbitration. The provisions as to appeal are in the nature of a further or supplementary submission, and the parties have agreed to it on certain conditions, those conditions being the ones to which I have referred in regard to notices and so on. It was agreed by the parties that, if those conditions were fulfilled, but not otherwise, there was to be a further reference to arbitration by way of appeal from the original arbitration. That submission was only made on condition that the requirements I have mentioned should have been fulfilled. The question whether the conditions have been fulfilled is a matter wholly outside the scope of either submission, that is to say, wholly outside the scope of the submission to the arbitration at first instance and wholly outside the scope of the submission to arbitration by way of appeal.”

	The passage referred to by Jenkins LJ from AG for Manitoba v Kelly appears in the judgment of Singleton LJ (at 228):

	“I think a useful passage is to be found in AG for Manitoba v Kelly [1922] 1 AC at 276 where Lord Parmoor said:

	‘It would be impossible to allow an umpire to arrogate to himself jurisdiction over a question which, on the true construction of the submission, was not referred to him. An umpire cannot widen the area of his jurisdiction by holding, contrary to the fact, that the matter which he affects to decide is within the submission of the parties.’”

	Mr Edmonds further submits that the Arbitrator cannot determine the proper construction of the arbitration agreement. He referred to Lord Parker of Waddington in the Privy Council case of Produce Brokers Co. Ltd v Olympia Oil and Cake Co. Ltd [1916] AC 314 at 327:

	“The binding force of an award must depend in every case on the submission. If the question which the arbitrator takes upon himself to decide is not in fact within the submission the award is a nullity. The arbitrator cannot make his award binding by holding contrary to the true facts that the question which he affects to determine is within the submission. For example: If disputes arise under any particular contract and the parties thereupon agree to refer all disputes arising under that contract, the arbitrator cannot give himself jurisdiction by deciding that any particular dispute arises under the contract in question when it does not, in fact, so arise.”

	In the same case, at p329, Lord Sumner observed:

	“…nobody doubts that arbitrators have a limited jurisdiction, conferred by the submission, which they cannot exceed, and that equally they cannot amplify that jurisdiction by erroneously finding facts which the submission does not authorise them to decide as arbitrators.”

	And Lord Parmoor at p336 held:

	“There is no question that an arbitration tribunal has no authority to exercise jurisdiction outside the conventional limit agreed in the terms of the submission. It is quite unnecessary to emphasise a point which is beyond controversy.”

	Mr Finlay for the plaintiff submits that the authorities relied upon by the defendants run counter to the modern approach adopted for constructing arbitration clauses summarised by Kirby P in IBM Australia Ltd v National Distribution Services Ltd, supra. The difficulty with that submission, however, is that the modern approach has evolved in cases dealing with arbitration clauses drawn in wide terms. As I noted in my judgment of 11 July 1997, the scope of the parties’ agreement for arbitration is necessarily important since, inter alia, it provides “the fundamental foundation and charter for the arbitration which may be conducted”: Dorter and Sharkey: Building and Construction Contracts in Australia, 2nd Edition, Law Book Co., Volume 2 at para 14,270.

	In the case of Article 9, the arbitrator is entrusted with jurisdiction over “the question”. I consider that there can be no doubt that “the question” referred to is, as Mr Edmonds submits, the increase or decrease in contract compensation and time for completion of the contract resulting from the defendants’ directions to vary the Work. In other words, the arbitrator is limited to resolving the amount of a claim, but not liability for a claim, arising from a direction to vary the Work. There is nothing in Article 9 or the Contracts generally to suggest that the parties intended that an arbitrator was to have any broader jurisdiction to deal with, for example, all disputes “under” or “arising out of” Article 9 or “in respect of” or “in connection with” all directions for variations made by the defendants.

	The words of French J in Paper Products Pty Ltd v Tomlinsons (Rochdale) Ltd and others, supra, at p172 are of particular relevance to Article 9:

	“When the language of the arbitration clause in question is sufficiently elastic, then the more liberal approach of the courts to which Kirby P (in IBM Australia Ltd v National Distribution Services Ltd, supra) and others have referred can have some purchase. A wide construction of such clauses can be supported on the basis advanced by Clark JA (again in the IBM case, supra), that it is unlikely to have been the intention of the parties to artificially divide their disputes in contractual matters which could be dealt with by an arbitrator and non-contractual matters which would fall to be dealt with in the courts. When, as here, the parties have agreed upon a restricted form of words which in their terms, and as construed in the courts, limit the reference to matters arising ex contractu, there is little room for movement.” (emphasis added)

	In the case of Article 9 of the Contracts, I consider that there is indeed “little room for movement”. Under that provision an arbitrator is entrusted only with resolving disputes between the parties as to the increase or decrease in contract compensation and time for completion of the contract resulting from the defendants’ variations to the Work. Having regard to that construction, it follows that many of the questions submitted by the parties to this Court for determination must be answered in the negative. In particular, with regard to Question Nos. 1 and 2, the arbitrator has not been entrusted with jurisdiction to determine whether Article 9 has been varied (as pleaded by the plaintiff) in relation to the Contracts, nor have the parties agreed that the arbitrator is to have jurisdiction to determine whether compliance by the plaintiff with the procedures in Article 9 is a condition precedent to a reference to arbitration or whether instructions to vary the Work have been issued pursuant to Article 9.

	Questions Nos. 3 and 4 submitted for determination raise separate issues. Question No. 3 concerns the Arbitrator’s power to order the defendants to pay for variations to the Work pursuant to Article 9. The question is posed in the alternative to deal with variations for which the defendants accept liability and where there is no dispute as to the amount due and variations for which the arbitrator may determine the value pursuant to the provisions of Article 9.

	Article 9 makes no express reference to the power of the Arbitrator to make an award in terms of resolving a dispute as to the value and/or time required for contract completion as a result of a variation. Article 42 of the Contracts, however, includes a provision in the following terms:

	“The award made by the Arbitrator shall be final and binding on the parties to the reference and the parties claiming under them respectively and shall be enforceable as if it were a judgment or order of the said Supreme Court to the same effect.”

	I consider that the combined effect of Articles 9 and 42 in the present context would allow the arbitrator to make an award (by ordering the defendants to pay the plaintiff) for any variations to the Work where he has determined the value thereof. Such an award would necessarily be subject to the terms of the Commercial Arbitration Act – in particular section 33 which provides:

	“33. An award made under an arbitration agreement may, by leave of the Court, be enforced in the same manner as a judgment or order of the Court to the same effect and, where leave is so given, judgment may be entered in terms of the award.”

	Such a conclusion necessarily follows from the nature of the arbitrator’s jurisdiction agreed by the parties under Article 9 – it could hardly have been intended by the parties that having agreed to an arbitration procedure for resolution of “the question” (the valuation of variations in terms of cost and time) they did not intend the arbitrator to have power to award the appropriate sum to the plaintiff. Whether such a power was intended to extend to orders for payment in those cases where the defendants accept liability for a variation and does not dispute the plaintiff’s claim is perhaps less clear. However, to a large extent the answer to that question is academic.

	On behalf of the defendants, Mr Edmonds has made it clear that the defendants’ concern is not that the arbitrator might award the plaintiff undisputed sums of money for variations, but rather that the amounts so awarded should not become immediately payable without regard to the overall competing financial claims between the parties. In view of section 33 of the Commercial Arbitration Act, I consider that the defendants’ concern is misplaced. The defendants would have the opportunity to raise their concerns as to their outstanding financial claims against the plaintiff at such time as the plaintiff sought leave under section 33 of the Act to enforce any award of the arbitrator. Accordingly, the mere fact of an award by the arbitrator for undisputed variation claims would not prejudice the position of the defendants.

	On balance, I am satisfied that the ambit of Article 9 is sufficiently wide to encompass an award by the arbitrator relating to undisputed claims for the cost of variations ordered by the defendants.

	The last question which needs to be addressed concerns the interaction, if any, between Article 9 and Article 46 of the Contracts.

	Article 46 of the Contracts provides:

	“ARTICLE 46 – NOTIFICATION OF CLAIMS

	The CM shall not be liable to the Contractor, in respect of any claim, demand, account, costs, expense, damage, difference, dispute, action, suit or proceedings (hereafter referred to as “claim”) whatever whether arising in law or in equity and whether pursuant to contract or tort or by statute unless:

(a)	the Contractor gives written notice to the CM not later than 14 days after the first occurrence of the events or circumstances on which the claim is based.

(b)	the Contractor lodges the claim with the CM within a further 28 days from the date of written notice of the claim or such further time as the CM may allow, within its sole discretion, whether before or after expiry of the further 28 day period; and

(c)	the claim sets out:

(i)	the legal base for each aspect of the claim;
(ii)	the facts relied upon in support of each aspect of the claim;
(iii)	details of the quantification of the sums claimed, showing the manner of their calculation,

		sufficient to enable a proper assessment of the claim.

	The Contractor’s entitlement, if any, shall be subject to the other provisions of the Contract.”

	Article 46 is, as the plaintiff submits, a time bar provision which purports to avoid liability in the defendants for “any claim, demand, account, costs, expense, difference, dispute, action, suit or proceeding…whatever whether arising in law or in equity and whether pursuant to contract or tort or by statute” unless specified notice provisions are met.

	The plaintiff submits that Article 46 has no application to a claim for a variation pursuant to Article 9. On the other hand, the defendants submit that Article 46 is of general application and applies to all claims made by the plaintiff under the Contracts, including claims for variation pursuant to Article 9.

	A comparison of the notice requirements of Article 9 and Article 46 demonstrates the practical difficulties of the defendants’ position as to the relationship of these two clauses.

	Article 9 requires the plaintiff within five days of receiving a direction for a variation from the defendants to furnish the defendants with a statement of its estimate of the net increase or decrease in the cost and time for completion of the Work resulting from its compliance with the direction. The defendants are required to consider the plaintiff’s statement (and other “relevant” matters) and respond in writing with their proposals for an increase or decrease in cost and time for completion of the contract. Article 9 then provides a mechanism for resolution of disputes.

	It is noteworthy that Article 9 imposes no time limit on the defendants’ consideration of the plaintiff’s statement of its estimate of the cost and time effects of a variation of the Work. Mr Edmonds submits that it must be implied that the defendants are required to respond to the plaintiff with their counter proposals within a reasonable period. However, it is difficult to see how this lack of particularity could sit with an application of Article 46 to claims for variations.

	If Article 46 were applicable to variation claims pursuant to Article 9, the plaintiff would be required –

(a)	to give written notice of its claim to the defendants not later than 14 days “after the first occurrence of the events or circumstances on which the claim is based”; and

(b)	to lodge the claim with the defendants within a further 28 days from the date of written notice of the claim (or such further time as the defendants may allow) setting out the particulars of the claim specified in Article 46(c).

	In applying these requirements to a claim for a variation under Article 9, it is arguable that the plaintiff’s statement of its estimate of the net increase or decrease in cost and time for completion of the Work resulting from compliance with the direction would qualify as written notice of a claim within (a) above. However, having regard to the provision of Article 9 for the defendants to respond to the plaintiff’s statement with its own proposal for an increase or decrease in cost and time, it is far less clear that the plaintiff’s statement would qualify as a “claim” for the purpose of (b) above. Article 9 allows for the plaintiff to object to the defendants’ proposal and, in that event, for the parties to confer in an endeavour to settle the matter. If agreement cannot be reached within five days, Article 9 requires that the dispute be referred to arbitration in accordance with Article 42.

	I do not consider that it could have been the parties’ intention that the plaintiff was to be required to lodge a claim in terms of Article 46 in circumstances where, for example, the defendants had not responded to the plaintiff’s statement (under Article 9) within 28 days of its receipt. Nor do I consider it realistic that it was intended that the plaintiff submit a separate claim in terms of article 46 in circumstances where the defendants had responded to the plaintiff’s statement with their own proposal and this had been rejected by the plaintiff. The lodging of a claim in terms of Article 46 in such circumstances would serve no practical purpose from the viewpoint of either of the parties and could well militate against any genuine endeavour by the parties to settle the matter in accordance with the provisions of Article 9.

	For these reasons, I am satisfied that it was not the parties’ intention that compliance with Article 46 be a condition precedent for payment of the value of any variations to the Work made pursuant to Article 9.

Conclusions

	In view of the above reasons, the questions submitted for determination by the Court are answered as follows:

1.	(a)		No.
	(b)	Does not arise.

2.	(a)(i)	No
	   (ii)	Does not arise
	(b)		Does not arise
	(c)		Does not arise
	(d)		No
	(e)		No

3.	(a)		Yes

4.	(a)		No
	(b)		Does not arise.

	In my judgment of 11 July 1997 dealing with the scope of the arbitration agreement in the Contracts, I expressed some hesitation in arriving at the conclusion that the agreement to arbitrate was restricted to issues provided for in Article 9 (and by reference Article 10(2)). The present judgment confirms the very narrow ambit of the mandatory arbitration agreement provided by the Contracts. I would, however, again draw attention to the availability of Article 42 of the Contracts as a permissive arbitration clause. In short, notwithstanding the very narrow scope of the mandatory arbitration agreement, it would, of course, be open to the parties to agree that many (or all) of the issues raised in the present proceedings be dealt with by the Arbitrator, Mr Swann. The nature of the issues raised is such that the parties may wish to consider that course.

Costs

	In terms of the respective submissions, the plaintiff’s position has been upheld only as to the answers determined with respect to question Nos. 3 and 4. These issues occupied a relatively small proportion of the time required for the hearing of the present proceedings and their subject matter is of considerably less significance than that addressed by question Nos. 1 and 2. In all the circumstances, I consider it appropriate to order that the plaintiff pay 80% of the defendants’ costs of the present proceedings.

--------------------


