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tho98018
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 113/96 (9512728)
	BETWEEN:

	THE QUEEN

	AND:

	 SIANG PIN FOO


CORAM:  THOMAS J


REASONS FOR RULING

(Delivered 23 July 1998)

	On 6 May 1997 I ruled that there was no invalidity on the face of the warrant which issued on the 5th June 1995 signed by Judge John Daryl Davies of the Federal Court, a copy of which was Exhibit D2 on this application (t/p 363).

	I stated I would publish my reasons for this ruling which I do now.

	His Honour Judge Davies is a Judge of the Federal Court and is a person designated to sign and issue warrants pursuant to the Customs Act.

	On 5 June 1995 His Honour signed a warrant authorising the installation, use and removal of a listening device in premises described as 1427 Plaza Hotel 32 Mitchell Street Darwin.  There is only one section under the Customs Act 1901 which authorises the issue of such a warrant.  The relevant provision is s219B(7) which provides as follows:

	“(7)	Where, upon application being made to a Judge for the issue of a warrant to a Commonwealth law enforcement agency under this section authorizing the use of a listening device in relation to particular premises, the Judge is satisfied, by information on oath, that:
	(a)	there are reasonable grounds for suspecting that the premises have been, or are likely to be, used in connection with the commission of a narcotics offence; and
	(b)	the use by officials of the agency of a listening device to listen to or record words spoken by or to persons in those premises will, or is likely to, assist officials of the agency in, or in connection with, inquiries that are being made in relation to the use, or likely use, of the premises in connection with the commission of a narcotics offence;
the Judge may, by warrant under his hand in accordance with the prescribed form, authorize officials of the agency, subject to any conditions or restrictions that he sees fit to specify in the warrant, to use a listening device for the purpose of listening to or recording words spoken by or to any person while the person is in those premises, and such a warrant may authorize officials of the agency to enter those premises for the purpose of installing, maintaining, using or recovering a listening device or a part of a listening device.”

	The form of the warrant as required in s219B(7) is provided in Schedule 2 of the Customs (Narcotics Inquiries) Regulations Amendment.

	The copy of the warrant to be relied upon is Exhibit D2 on the voir dire.  It is incorrect in respect to the reference to the relevant provisions of the Customs Act in three ways:
	(1)	The heading should read : “Warrant under Subsection 219B(7)”.  Exhibit D2 shows that “219” is omitted.

	(2)	Section 219B is omitted in the following line.

	(3)	In the body of the warrant fourth line appears B, should read 219B.

	A warrant issued under this Act is a document authorising what would otherwise be a serious invasion of the right to privacy of the person whose private conversations are made liable to be listened to and recorded without his consent (Haynes v Attorney-General of NSW & Anor SC (NSW), 9 February 1996, unreported).

	The defence submission is that the inclusion of the complete reference to the relevant section of the Customs Act on the warrant is mandatory and failure to property including the section number has the consequence of making the warrant null and void.

	The Crown submission is that the inclusion of this provision is directory and failure by the Judge to insert 219 into the warrant does not have the consequence of rendering the warrant invalid.

	I adopt with respect the statement of principle expressed by James J in Haynes v Attorney-General of NSW & Anor (supra) at 11:

“Before a provision is held mandatory, a court should be clearly satisfied that the part played by the particular provision in the attainment of the general object intended to be secured by the legislation is such that it is necessary or appropriate to visit non compliance with consequences of that kind.”

	See also Hatton v Beaumont [1977] 2 NSWLR 211 at 226.

	Lord Penzance said in Howard & Others v Bodington [1877] 2 PD 203 at 211:

“I believe as far as any rule is concerned, you cannot safely go further than that in each case you must look to the subject matter; consider the importance of the provision that has been disregarded, and the relation of that provision to the general object intended to be secured by the Act; and upon a review of the case in that aspect decide whether the matter is what is called imperative or only directory.”

	I agree with the Crown submission that warrants issued for the use of listening devices or other clandestine recording procedures, are quite different to the issue of a search warrant, not only in so far as the procedure that pertains to their issue, but the nature of the document itself.  I adopt with respect the following principle set out by the court in matter of David Patrick Ousley (1996) 87 A Crim R 326 at 330-331:

   “In considering the significance to be given to the form of a listening device warrant (as distinct from the substance of the matters governing whether a warrant should issue) it is as well to recall some features of such warrants.  Warrants under the Listening Devices Act permit the authorities to invade the private property and dealings of citizens and such warrants are usually, if not invariably, used secretly.  They are granted after a hearing ‘in closed court’ (s4A(7)).  Unlike search warrants, a warrant under the Listening Devices Act is usually executed with no person other than the police and the issuing judge knowing that the warrant has been issued or is being executed.  No return to the warrant is made beyond the general report to the Minister administering the Police Regulation Act 1958 (Vic) that is mentioned in s5 of the act, and the fruits of its execution ordinarily will become known to persons other than the police only when criminal charges have been laid.  It is only then that there is any opportunity to give any consideration to the issue of the warrant and its execution.  As the majority of the High Court said in Grollo v Palmer ((1995) 184 CLR 348 at 367; 82 A Crim R 547 at 559) of telephone interception warrants:
		‘The decision to issue a warrant is, for all practical purposes, an unreviewable in camera exercise of executive power to authorise a future clandestine gathering of information.  Understandably, a view might be taken that this is no business for a judge to be involved in, much less the large majority of the judges of the Federal Court.
		   Yet it is precisely because of the intrusive and clandestine nature of interception warrants and the necessity to use them in today’s continuing battle against serious crime that some impartial authority, accustomed to the dispassionate assessment of evidence and sensitive to the common law’s protection of privacy and property (both real and personal), be authorised to control the official interception of communications.  In other words, the professional experience and cast of mind of a judge is a desirable guarantee that the appropriate balance will be kept between the law enforcement agencies on the one hand and criminal suspects or suspected sources of information about crime on the other.’”

	The question here is whether or not the failure to fully describe the statutory source of power, i.e. by the failure to insert “219” on the form of the warrant, is a breach of compliance with statutory conditions governing the issue of the warrants.

	I accept that the warrant is deficient in that it does not correctly specify the section of the Customs Act, namely 219.  However, the only provision giving power to issue a warrant for the use of a listening device is s219B of the Customs Act 1901.  This was the source of the power given by the legislature to Judge Davies to issue such a warrant.  Similarly, the only provision in the Customs Act stating who could exercise powers under the warrant is contained in s219D.

	I have come to the conclusion that the requirement to have “219” on the warrant is not mandatory for the following reasons.

	1)	The warrant is regarding the use of a listening device.  The clandestine nature of this method of obtaining evidence means there is no requirement to show the warrant to the person whose conversations are to be recorded and accordingly no requirement to explain the warrant or to have on the face of the warrant the legislative power to issue such warrant.

	2)	There is no evidence to support a conclusion that the omission of “219” on the warrant was anything other than an incidental omission from the form of the warrant.

	3)	The omission of “219” is in the circumstances a minor technical defect.  I do not consider it was the intention of the legislature that such an omission would render the warrant invalid.

	Accordingly, the application for a ruling that the warrant is invalid on the face of the warrant is refused.

__________________


