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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. LA 8 of 1998 
       (9522789)


		BETWEEN:


		MAXINE GRACE AHFATT
			Appellant


		AND:


		THE NORTHERN TERRITORY OF AUSTRALIA and TED DINGUL
			Respondent

CORAM:	MILDREN J


REASONS FOR JUDGMENT

(Delivered 6 November 1998)

MILDREN J:
	The appellant was savagely assaulted by the respondent Dingul on 4 December 1994.  She brought an application in Local Court for an assistance certificate, pursuant to s5 of the Crimes (Victims Assistance) Act.  The learned Magistrate found that she was entitled to a certificate and ordered that an assistance certificate issue directing that the appellant be paid the sum of $8,000 by way of assistance for the injuries she suffered.  His Worship recommended that $2,000 of that sum be held in trust to be paid out when the appellant undergoes and incurs expense from cosmetic surgery, and ordered the Northern Territory to pay her costs.

	The appellant appeals to this Court on a number of grounds which challenge the adequacy of the sum awarded, and which challenge the Court’s power to make the recommendation concerning the investment of the sum of $2,000.  I am told that the amount has not been paid over to the appellant but is held in trust as the cosmetic surgery referred to has not yet been undertaken.

	An appeal to this Court lies vide s19(1) of the Local Court Act 1989.  Such an appeal is limited to questions of law.  Where the appellant appeals against the adequacy of the certificate, the principles to be applied are those discussed in LMP v Collins and Others (1993) 112 FLR 289 at 312 per Kearney J and in Hansen v Northern Territory of Australia (1994) JSCNT 777 at 780-782.  It was not contended otherwise by counsel for the parties.

Background Facts
	According to the report of the psychologist, Mr Balfour, about one year before the assault, the appellant met the respondent Ted Dingul, they fell in love, and lived in a defacto relationship.  Shortly thereafter, she travelled to the Roper River area to meet Dingul’s family.  Dingul “spoiled her” initially, but his behaviour towards her deteriorated because he was a violent alcoholic.  She was held captive by Dingul for a year, and subjected to bashings and floggings on a daily basis.  She eventually escaped to Katherine about two weeks before the assault.  On the night of the assault, she had been attending a nightclub at a local hotel.  I will return to the report of Mr Balfour later.

	The appellant did not give evidence before the leaned Magistrate about her previous relationship with Dingul or the previous assaults carried out on her, although her counsel opened on those matters.  When the appellant’s counsel sought to lead that evidence, she was prevented from doing so by his Worship.  Consequently neither counsel sought to ask the appellant any questions about the prior relationship or the effect of the earlier assaults.  When his Worship came to deliver his reasons, it is apparent that his Worship used the material in Mr Balfour’s report and of other reports before him in a manner which lead him to say the following:

This claim is complicated by the fact that she had lived in an abusive relationship with Mr Dingul for a period of approximately 12 months.  During that time she had been subjected to many assaults and sustained injuries and scars.  One of the injuries was to her top lip and the effect of the injury is a perception held by the applicant that, when she smiles, her top lip droops and covers her teeth.  A complicating factor is that Miss Ahfatt does not seek assistance, so she does not seek an assistance certificate, in relation to all past assaults but only in relation to the violence which was inflicted on her on 4 December 1994.

That part of her claim which seeks an allowance for mental distress must not make an allowance for mental distress suffered as a result of assaults prior to and not including the assault of 4 December 1994.  In other words, the applicant is not to receive an assistance certificate which makes an allowance for the mental distress that she suffered as a result of assaults committed prior to 4 December 1994.

This is not a situation where she is applying for an assistance certificate in relation to a series of offences committed consecutively by one offender in circumstances in which those offences constitute a single incident – see section 14, paragraph (b), Crimes Victims Assistance Act.  This is not a situation where she seeks an assistance certificate in relation to each assault committed upon her by the offender during the course of their relationship.

Accordingly, I have the difficult task, for it is an arbitrary task, of determining how much of her present mental distress can be related to the assault of 4 December 1994…

The difficulty with this assessment of her mental distress is trying to determine how much of it was prompted by the assault on 4 December 1994 and how much of it was prompted by earlier assaults.  The scaring of which she suffers has been caused by different assaults…it is not my task to compensate her for all mental distress as a result of the earlier assaults…

If I consider all the facial scarring she has suffered as the basis for her embarrassment and sadness and discomfort when she perceives that people are looking at her scars, and her fear of future incapacity due to her scars, as well as her feeling that she is less marketable to prospective employers and less able to enjoy life, and the nightmares that she experienced, I would make an allowance, doing the best I can, for $20,000.  However, that allowance is made in the context of her mental distress and loss of amenities she has suffered in relation to all of the assaults that have been visited upon her.  An apportionment of that part of the mental distress she suffers which can be attributed to the assault of 4 December 1994 must be arbitrary.  I assess that the assault of 4 December 1994 has contributed 20 percent to her mental distress.  Accordingly, I allow $4,000 for mental distress and loss of amenities of life.

	In consequence of his Worship’s unwillingness to hear evidence about the earlier assaults and their results, the evidence led from the appellant and her mother was presented in such a way as if there had never been any previous assaults.  No cross-examination was directed to the witnesses with a view to establishing that any of the matters of which the appellant complained were not caused by the assault.

	I will return to this topic later.

	The facts as found by the learned Magistrate were as follows:

The offender Mr Dingul savagely assaulted Miss Ahfatt.  After she had left the Katherine Hotel in a state of intoxication she was approached by the offender.  She ran from him.  He caught her in the vicinity of the BP Service Station at Katherine and dragged her by the hair to the rear of the service station.  He there punched her to the head and face.  She broke away from him only to be caught by him again.  He then assaulted her by punching her and hitting her with rocks and a stick about 1 metre long and 2.5 centimetres – sorry, he assaulted her with a stick about 1 metre long and 2.5 centimetres in width.  During the course of the assault he repeatedly said, “I’m going to kill you, I’m going to kill you.”  The assault was nasty, savage and prolonged.

I am satisfied that she suffered the following injuries which were noted in the Katherine Hospital clinical notes, namely:

(1)  a 10-12 centimetre laceration on the back of her head;

(2)  a large deep laceration to the right side of her forehead;

(3)  a small, deep laceration of the right temple area;

(4)  two puncture wounds in the area of the right elbow;

(5) scratches, cuts and bruising to the right arm;
(6)  bruises and contusions on her back, particularly at the base of her spine and the area of her rear right shoulder.

The laceration to the back of her head was repaired using 14 sutures.  The deep laceration to her forehead required six sutures and the laceration to the right temple area required four sutures.  Her elbow injury took some time to resolve because it became infected, a contributing factor to the infection was the applicant’s failure to take antibiotics.  She was initially hospitalised for three days from 3 December 1994 until 7 December 1994.  She was subsequently hospitalised due to the arm infection on 11 December 1994 until 16 December 1994.

	His Worship, after stating that he proposed to allow $2,000 to cover the costs of future cosmetic surgery and discussing the pain suffered by the appellant, continued:

Her evidence was that she was hospitalised for a period of about a week and a half, two weeks.  Her evidence is not correct for the hospital records, exhibit 4, disclosed two relevant admissions pertaining to the assault of 4 December 1994; namely for the period 5 December 1994 to 7 December 1994, and 11 December 1994 to 16 December 1994.  The second admission came about as a result of infection developing in her injured elbow.  She had not been taking antibiotics; she had been drinking after her discharge on 7 December 1994.  During the period of her second hospitalisation she took Panadol daily, on 11, 12, 13 and 14 December 1994.  Why she took that Panadol, that is, whether it was for pain relief or to reduce the temperature associated with her infections, I cannot say, although I suspect it was to reduce the temperature associated with her infection rather than to suppress the pain. 

	His Worship then dealt with her complaints from then on up to the time of the hearing.  He dismissed complaints of headaches and, asthma as not having been proved to have resulted from the assault.  His Worship then found:

I am satisfied as a result of the assault, (1) she suffered arthritis in her right elbow, as she has stated; and (2) that she experiences pain when she sleeps on her elbow, as stated by Doctor Balfour.  I am not satisfied, however, that, as Doctor Balfour related, she experiences pain when she straightens her elbow.  I prefer her evidence that she has problems with her arm but she does not, to use her words, ‘really worry about it, the arthritis, it comes and it goes, not a real major pain to me.  It is still there.’  I am satisfied that she experiences pain in her right elbow but it is intermittent and not severe…

I have no doubt, and I accept, (1) she feels embarrassed and sad and uncomfortable when she perceives that people are looking at her and concentrating on her scars; (2) she has a fear of future incapacity because she feels that she is ugly and that prospective employers will not want to employ her; (3) she feels less marketable to prospective employers and less able to enjoy life because she has lost her happy-go-lucky nature; (4) for a short period, the length of time which I cannot ascertain with precision, she suffered nightmares.  Those nightmares included not only dreams of being hit but dreams of Mr Dingul threatening her with a snake and drowning her in the Roper River; (5) she relieves the assault, or aspects of the assault, when she looks at her scars in the mirror.

	His Worship rejected the opinion of Mr Balfour that the appellant suffered a post traumatic stress disorder, and his opinion that she needed psychological counselling and psychiatric treatment, and awarded her $4,000 for mental distress and loss of amenities of life.


Grounds for Appeal
	Counsel for the appellant, Mr Hebbron, relied upon a number of specific matters which he submitted amounted to errors of law by the learned Magistrate, as well as a submission that the amount in fact awarded was manifestly inadequate. 

	First, it was submitted that his Worship wrongly refused to allow any amount for the “mental aspect of the pain” suffered by the appellant.  His Worship said:

I am dealing with an assessment of an amount for the applicant’s physical pain and suffering as distinct from non-physical pain and suffering…
At this stage I am concerned to concentrate only on the physical pain suffered, although this concentration can be criticised as artificial for pain has a mental element.  At this stage I am not concerned to consider the applicant’s mental distress and loss of amenities of life where such things as fright reaction, fear of future incapacity and humiliation, sadness and embarrassment fall to be assessed.  
For physical pain and suffering I make an allowance of $2,000.

	His Worship then proceeded to consider the appellants “mental distress and loss of amenities of life”, for which his Worship ultimately allowed $4,000.

	Mr Hebbron submitted that the approach to the assessment is the same as that for damages at common law:  Rigby v Solicitor for the Northern Territory (1991) 105 FLR 48 at 51 per Angel J; LMP v Collins, supra, at 302 per Kearney J.  Pain has both a physical and mental element to it, and the appellant is entitled to be compensated for both.  In LMP v Collins, supra, at 303-304 Kearney J said:

As to the applicant’s pain and suffering (s9(e)), Ms McCrohan submitted that this head of damages embraced the applicant’s subjective pain and suffering, that is, what she experienced in that regard, as well as the physical pain and suffering at the time.  I do not fully understand this distinction; this head of damages is for both physical and mental pain and suffering but is concerned only with the victim’s subjective sensation of it.

	Consequently, so it was submitted, as the learned Magistrate made no allowance for the mental pain suffered, he erred in law.

	Mr Hunter submitted that his Worship allowed for any mental pain and suffering when he dealt with mental distress.  Mr Hebbron submitted that the two concepts are different.

	I have some difficulty in understanding these fine distinctions drawn by the learned Magistrate.  I do not see the necessity for them.  Pain is necessarily subjective, and to the extent that an individual feels pain which is not derived from a physical injury, it is still pain.  The better approach is to make a global award for those elements which are intended to be compensative for non-pecuniary loss:  see LMP v Collins, supra, at 303.

	In order to see if there was any mental pain for which his Worship made no allowance it will be necessary to turn to the award for mental distress and loss of amenities.

	Mr Hebbron also submitted that his Worship erred in failing to award compensation for pain and suffering on the basis of what a reasonable ordinary person would have suffered in the circumstances.  The appellant is Aboriginal, and Mr Hebbron submitted that, for cultural and perhaps linguistic reasons, it is obvious that she would have difficulty in describing the pain.  The learned Magistrate was certainly very critical of the complainant’s evidence about the lack of detail as to the amount of pain she suffered.  His Worship, after considering the evidence and awarding the complainant $2,000 for her physical pain and suffering, said:

The allowance is necessarily small because of the fact that the applicant’s claim has not been adequately developed.

	Mr Hebbron referred me to a passage in the judgment of Bray CJ (with whom Walters and Wells JJ agreed) in Turley v Saffin (1975) 10 SASR 463 at 473-4:

…In my view, whenever there is some physical loss, be it of function or appearance, some damages are presumed as a result, and if there is no evidence one way or the other as to the effect of the injury or loss in question on the plaintiff’s happiness, the Court will presume that he would suffer what an ordinary man in such circumstances would suffer – neither more nor less.  It is for the plaintiff to show that the loss had on him more effect than it would have had on an ordinary man who had suffered the same loss and, in my view, on the defendant to show it had less effect than it would have had in the case of an ordinary man suffering the same loss.

	Mr Hunter disputed this passage, but referred me to no authorities to the contrary.  The passage in question does not refer to pain and suffering, but rather to the consequences of disfigurement, but in my view, the principle must be the same.  It is consistent, in my opinion, with the decision in Del Ponte v Del Ponte (1987) 11 NSWLR 498 which held that a plaintiff is still entitled to damages even though he or she has no present recollection of the pain and suffering caused.  And as Lord Pearce observed, in H West & Son Ltd and Anor v Shephard [1964] AC 326 at 368-9:

It would be lamentable if the trial of a personal injury claim put a premium on protestations of misery and if a long face was the only safe passport to a large award.

Of course, damages for pain and suffering is concerned only with the subjective feelings of the plaintiff, but that does not mean that injured persons are required to spell out in detail that the injuries they suffered were painful to them, when it is perfectly obvious and in accordance with common experience that such injuries must have produced pain.  Whilst evidence from a witness that an injury was “painful” or “very painful” and where the pain was felt and for how long is of assistance, in most cases a detailed account of this kind is not required – the Court will be able to rely on its experience to infer how much pain was felt, for how long and the like, from the nature of the injuries sustained.

	In this case, the learned Magistrate awarded a sum which he said was “necessarily small because of the fact that the applicant’s claim had not been adequately developed”.  I consider that, had his Worship given proper consideration to the degree of pain and suffering likely to have been experienced by the appellant, given the nature of her injuries, an award significantly exceeding the amount of $2,000 should have been awarded.  There was evidence not only as to the nature and extent of the injuries suffered in the form of medical reports and hospital records, but also photographs taken at the hospital which eloquently bespoke the savagery of the beating, which was also prolonged and caused her to fear for her life.

	In relation to the award for mental distress and loss of amenities Mr Hebbron submitted that his Worship erred in a number of respects.  His Worship summarised the matters complained of (at Tr p 55) as follows:

I turn now to consider mental distress and loss of amenities of life.  I will deal principally with mental distress but I will also touch on loss of amenities of life.  I commence this consideration by asking, (1) what is the mental distress suffered, and (2) to what extent has the mental distress been caused by the assault of 4 December 1994 only?

It is difficult to determine the mental distress that the applicant has suffered.  She complains in evidence, (1) that her self-esteem has been brought down; (2) she feels that people are looking at her scars; (3) how she is not as confident as she used to be; (4) due to her scarring she no longer feels pretty, she feels ugly; (5) she does not trust men any more.  She finds it hard to get into a relationship.  She thinks all men hit women; (6) as to her self-esteem, she finds it hard to get a job; (7) she used to be active, happy-go-lucky; now she has changed; (8) she does not want to go out to look for jobs.  She thinks prospective employers will not want to employ her because she looks rough, a different person; (9) after the assault she took sleeping tablets for a couple of months because she found it hard to sleep.  She said that she had bad dreams, “I was being hit.”

The strong impression that I have from the applicant’s evidence is that she is grieving.  “Grief” is a deep or violent sorrow or a keen regret.  “Sorrow” is sadness caused by the loss of good or the occurrence of evil.  “Regret” is sorrow for the loss of a personal thing.  (Query, “Person or thing”?)  The applicant appears to me to be grieving for her losses.  She has lost her self-esteem; she has lost her beauty and she has lost her confidence; she has lost her trust in men; she has lost her active, happy-go-lucky nature.  She has lost these things due to the occurrence of evil, and I shall deal with that evil shortly.

What I wish to deal with now is the appearance of the applicant’s grief.  She is sad because she has lost so much.  The difficulty is that, for the purposes of section 9(1)(f) of the Crimes Victims Assistance Act, mental distress does not include grief, because subsection(2) of section 9 says, for the purposes of subsection (1)(f), mental distress does not include grief.  An assessment cannot be made by me or an allowance for the sorrow she feels as a result of her losses.  I have to concentrate on aspects of mental distress other than sorrow or regret.

	Mr Hebbron submitted that this passage demonstrated error because his Worship misconstrued the Act.  S9(1)(f) enables the Court to include an amount for the “mental distress of the victim”, but s9(2) provides that “mental distress does not include grief”.  Mr Hebbron submitted that “grief”, in the context of the Act read as a whole, meant “grief for the loss of another” rather than, as his Worship found, “grief for the loss of some person or thing”.  It would appear that his Worship probably consulted dictionaries to ascertain the ordinary meaning of the word “grief”.  The Shorter Oxford Dictionary (3rd Edn) gives the meaning “mental pain, distress or sorrow.  In modern use:  Deep or violent sorrow caused by loss or trouble; keen or bitter regret or remorse”.  The Concise Oxford Dictionary, 9th Edn., states:  “deep or intense sorrow or mourning”.  The Macquarie Dictionary states:  “keen mental suffering or distress over affliction or loss; sharp sorrow; painful regret”.  The examples given in the text of the Shorter Oxford Dictionary show that one can experience grief about something other than over the death of another:  “grief over my Sonnes exile hath stopt her breathe”; “the one grief of having no children”.  However that may be, the primary meaning is, in my opinion, in relation to mourning over the death of a spouse, close friend or relative.  Indeed, in s5(2A) of the Act specifically refers to “grief suffered…as a result of the death of the victim”.  That subsection was enacted by amendment No 83 of 1989, which also added s9(2).  It appears likely that the purpose of these amendments was designed to limit compensation for grief to the persons referred to in s9(2A) (a) and (b).  S5(1) applies only to claims by a living victim for injuries suffered to that victim.  S5(2) provides for claims by the dependants of a deceased victim “in respect of the financial loss suffered by a victim”.  S5(2A) permits a limited right of recovery for grief to the surviving spouse or defacto partner of a deceased victim, or the parents of a deceased victim if the victim was under 18 years of age.

	The “grief” exception, in s9(2) applies only to claims made under ss5(1) or (2):  see the opening words to s9(1).  It is difficult to see how a claimant under s5(2) could have a claim for grief.  This leaves s5(1) which provides:

A victim…may…apply to a Court for an assistance certificate in respect of an injury suffered by him as a result of that offence.

“Victim” is defined to mean:

A person who is injured or dies as the result of the commission of an offence by another person.

“Offence” is defined to mean:

An offence…committed by one or more persons which results in injury to another person.

 “Injury” is defined to mean:

Bodily harm, mental injury, pregnancy, mental shock or nervous shock but does not include damage to property…

	Let us suppose that offender A commits an offence against B in the presence of C.  C suffers a mental injury or mental shock or nervous shock, (which is an “injury” to C), and the offence committed by A has resulted therefore in injury to C, so the offence is an “offence” as defined.  In those circumstances C is still a “victim”.  This could occur, for example, where A is a bank robber, B is the bank or the bank teller, and C is a customer in the bank at the time.  C could still bring an application under s5(1), which demonstrates that claims by victims under s5(1) are not limited to injuries caused to victims in the course of a crime against the victim.  If the bank teller happened to be the mother of the victim, and the mother was killed by the robber, in the course of the robbery, the victim who suffered shock would not only be able to claim compensation under s5(1) for that injury, but also for grief (a mental injury) in respect of the victim’s mother on the basis that she suffered her mental injury as a result of the murder, as well as a result of the robbery.  The effect of s9(2) would be to limit her claim to exclude grief for loss of her mother.  This is consistent with the evident policy, in s5(2A) to limit claims for grief to the classes of claimants referred to in s5(2A)(a) or (b), which does not include a claim by a child in respect of a deceased parent.

	This is supported by the provisions of the Act as it existed before the amendments passed by Act No 83 of 1989.  At that time, there was no specific provision, such as s5(2A) dealing with claims for solatium.  As grief is a mental injury, the Act as it then stood allowed claims for grief as the result of the death of the victim of a crime to be brought by any person regardless of his or her relationship to the victim.  At that time, the amount claimable for grief was limited only by the maximum amount of compensation payable.  Claims for grief are now limited to a total maximum of $3,000:  see s13(1)(b), and s13(3).

	In the result, I conclude that s9(2) is limited in its application to grief suffered by a person as the result of the death of another, and that the learned Magistrate erred in giving that subsection a wider application than was warranted.  

	I think it is also clear from this discussion that, contrary to the submission of Mr Hunter, his Worship made an inadequate allowance for “mental pain” suffered by the appellant.

	Mr Hebbron further submitted that his Worship erred in his treatment of the evidence relating to the consequences of the assault, as it affected her claim for loss of amenities of life.  I have already noted that the evidence led was not cross-examined with a view to showing that these consequences, or some of them, were caused by the earlier assaults, and that the learned Magistrate appears to have discounted the award heavily by reason of the earlier assaults experienced in the relationship, based on the material contained in Mr Balfour’s report.  I should add that this approach was not the subject of submissions by either counsel before his Worship.

	A further ground of appeal is that his Worship failed to give the appellant an opportunity to be heard before rejecting the opinion of Mr Balfour that the appellant suffered from a post traumatic distress order which required further counselling and treatment.  There is substance to these complaints, but I do not find it necessary to decide them.  As the appellant must succeed in this appeal, the question now is whether I should re-assess the amount of compensation which should have been awarded or remit the matter to the Local Court for rehearing.

	The first difficulty I have is that, unlike the learned Magistrate, I have not had the opportunity of viewing the appellant’s scarring.  This is a piece of real evidence which was available to him and is not available to me (Cross on Evidence, Vol 1, para 1280).  Further, it seems that the approach taken by the learned Magistrate prevented counsel on both sides from properly exploring what was a vital factual issue on causation.  The appellant may well have been able to show that, notwithstanding her earlier beatings and scarring, which may have left her vulnerable, the real cause of her present disabilities was the assault of 4 December 1994.

	Questions of causation are questions of fact to be approached by reference to common sense and experience:  see March v E. & M H Stramare Pty. Limited and Another (1990-1991) 171 CLR 506.  On the one hand, the fact that the appellant had already suffered problems prior to the assault may have made her more vulnerable to the consequences of the assault for which she sought compensation, with the result that she was entitled to be compensated for all of the consequences of which the appellant led evidence, but which the learned Magistrate discounted as not all being the result of that assault.  On the other hand, the respondent may have been able to “disentangle” these consequences or some of them as not being related to that assault:  see the observations of Dixon CJ in Watts v Rake (1960) 108 CLR 158 at 160; and Menzies J at 164.  In these circumstances, other grounds of appeal having been made out, I consider that the appropriate course is to allow the appeal and remit the matter to the Local Court for rehearing before a differently constituted Court.

	Before leaving this appeal, the final matter I wish to comment upon is the learned Magistrate’s approach to the award for future medical treatment.  On reading the transcript, it seems clear that his Worship was concerned about his power to include the sum of $2,000 in his award because s9(1)(a) of the Act is limited to “expenses actually incurred as a result of the injury suffered”.  His Worship was referred by counsel to the decision of Angel J in McIlfatrick v Chard and Another (1995) 119 FLR 133, where his Honour held that future expenses can be claimed if the Court was satisfied on the balance of probabilities, inter alia, that the applicant genuinely intended to proceed with such measures and incur the cost.  His Worship seems to have had some reservations about this (see the discussion at Tr p 49).  I do not think his Worship’s approach can be justified.  The appellant was either entitled to the amount, or she was not.  In cases such as this, in my opinion, the amount for future treatment is awarded because of need, rather than because there is a probability that the treatment will be carried out.  Be that as it may, if the full amount is awarded, a lower amount for the facial scaring is appropriate, because the appellant, having been compensated for the need for the treatment, must be compensated on the basis that the treatment has been carried out and therefore the long-term consequences are not likely to be so bad.  The learned Magistrate apparently took this into account, saying that “her prospects will brighten after she undergoes cosmetic surgery, for the effect of scaring will then diminish, especially mentally,” but then failed to award the costs of surgery, except conditionally upon her having the treatment.  This is clearly in error.

Orders
	Accordingly the appeal is allowed, and the order of the learned Magistrate granting the certificate is set aside.  I further order that the matter be remitted to the Local Court for rehearing before a differently constituted Court.  The respondent is to pay the appellant’s costs of this appeal to be taxed.  I will hear the parties as to whether, in the light of s8(1) of the Act, the order of the learned Magistrate as to costs should stand.



