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b.SCHEC.J.: I think I can refer to this as an application aLthough it may in some sense be an appeal, but whatever it ue, having heard Mr Mann, I have formed certain views and I Lhink it appropriate to state them now.

The application comes before the Court after Nader
J. on a prior occasion, when he constituted one of the Full Court, was asked by Mr Bradley for the respondent to disqualify himself from continuing to sit and His Honour did so.







The basis of that application is set out very fully by Nader J. in the judgment, which he subsequently delivered, in which he acceded to that application.	His Honour, for the reasons which he gave, took the view that: "Some persons might entertain a reasonable apprehension, albeit wrongly, that I might not bring an impartial and unprejudiced mind to the resolution of the appeal".	His Honour took that view on the basis of certain remarks he had made in court and, on one occasion, outside court in relation to the Northern Territory News.

Mr Mann now asks this Court to reverse the decision of His Honour.

It is trite law that justice must not only be done but be seen to be done.	If a Judge, having been asked to disqualify himself, and having given careful consideration to that, conscientiously decides that he should disqualify himself, it would be most unusual, indeed extraordinary, for a court to interpose and direct that Judge in some way to continue sitting.	The position is, of course, different where a Judge refuses to disqualify himself and subsequently an appeal is taken or a writ of certiorari or prohibition is sought to have that particular Judge disqualified.

That is a case where the Court of Appeal or the court reviewing the decision of the Judge may take a view on the matters before it that the original Judge was not
justified in continuing to sit, that there was something in the material before him which rendered it a matter where there might be some public comment, some public sense of unfairness, albeit that the Judge himself was completely without any actual bias, but there was -some appearance of bias.

I hope it would be extraordinarily rare that any Judge would be disqualified for actual bias; and virtually all the cases on this subject are cases where a Judge has been disqualified for appearance of bias.	Now that is a different situation because the Court of Appeal, or such court as is reviewing the decision of the Judge, can take a different view on the material before it and before the trial Judge and, of course, the Judge himself will have nothing further to do with the matter if he is removed from the hearing of that particular case.		The matter goes back to another Judge and then proceeds.	But a very different situation transpires when a Judge has in fact disqualified himself.

It is not the situation, as I see it, that His Honour has - to use a phrase that Mr Mann has used, taken from the case of Livesey v New South Wales Law Association (1983) 151 C.L.R. 288 at 294 - abdicated his judicial function.

His Honour has given very careful and most conscientious consideration to his position, and having done that he has considered that he should not sit on this case.

In those circumstances an additional factor arises which does not arise in the opposite case where a Jud e refuses to disqualify himself in cases where a Court of Appeal subsequently takes a view that he should have indeed disqualified himself.

The additional factor is that a Judge who has given careful consideration to his position, has determined that he cannot sit on that case.	In those circumstances it seems to me that it would be virtually impossible, and certainly highly embarrassing for any superior court to demand that a Judge who had openly stated that particular view, should return to adjudicating on the very case in which he had disqualified himself.

That would, in my view, render it an impossible position for the Judge concerned.	A highly embarrassing situation for him and one into which he should never be placed.

Mr Mann has complained in his address to us of certain statements apparently made in the Northern Territory News after the earlier hearing when His Honour disqualified himself.
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I don't know of those statements other than what Mr Mann has read to me, but it does not seem to me that they are relevant at all to this particular situation.	Mr Mann also suggests that there is some sort of dangerous situation arising if a Judge, in circumstances such as this, disqualifies himself.

I cannot agree with that.	It is by no means an unusual event for a Judge to be asked to disqualify himself and in those circumstances a Judge will give very careful consideration to whether he should or should not.

There are many cases in which his bounden duty is to continue to hear the case and to rule that the arguments in favour of disqualifying himself are tenuous and not matters which should divert him from continuing with the case.

There are other cases in which he will take rhe view, very properly, that he should indeed disqualif:7 himself; not at all on the basis that he has indeed c"en guilty, or has formed an opinion which is derogatory to one side or the other, but on the basis that a fair minded person might take that view.

Those matters must be considered on every occasion and it is not a situation where the foundations of justice are being shaken.	Indeed what is happening is that the





foundations of justice are being properly preserved and substantiated.

I would have not the slightest doubt, and I'm sure nobody in this court - and I think that includes Mr Mann would have the slightest doubt that Nader J,,	when he delivered his judgment, did so from the highest motives.

Even assuming that he was over-tender of the situation, even assuming that he somewhat exaggerated the concerns which he had, it would not, in my view, seriously affect that matter because he had publicly stated those views.	That very statement in public, of those views, would almost invariably be sufficient, in my view, to debar any court from making any move which would be seen to order him or to request him to sit again in these proceedings.

Indeed, it is very difficult to see how he could conscientiously do so even if he were requested by		this court to do so, and it is certainly impossible to believe that he could be ordered by this Court to do e0,	For those reasons, it seems to me, that this application is misconceived and should be rejected.



KEARNEY J.:	I consider that this application is misconceived and incompetent and this Court has no jurisdiction to grant the relief sought.	In any event, when





a Judge decides not to hear a case or not to continue hearing a case because he considers that there may be a reasonable apprehension of bias, that is a decision entirely for that Judge to make and for no-one else.

I know of no authority or P.rinciple which would empower any Court to direct a Judge to hear or continue to hear a case in such circumstances.	Indeed, to do so, it appears to me, would be to attack the conscience of the Judge and his judicial oath and to subvert the very bases of administration of justice for the reasons so eloquently put by the Chief Justice.	For those reasons I concur in the opinion of the Chief Justice that this application should be refused.




RICE J.:	For the reasons given by the learned Chief Justice and those of my brother Kearney J., I too agree that the application should be dismissed.

