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IN THE COURT OF APPEAL IN THE NORTHERN TERRITORY OF AUSTRALIA

No. AP 11 of 1987


ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA

Action No. 278 of 1987 BETWEEN:
CITY BUILDING CONTRACTORS (HIRING) PTY. LTD.
Appellant

AND:
ROADCON PTY. LTD.
Respondent





CORAM:	NADER, KEARNEY and RICE JJ



REASONS FOR JUDGMENT
(delivered 2 September 1987)




NADER and KEARNEY JJ:	The appellant, City Building Contractors (Hiring) Pty Ltd (CBC), by summons dated 7 May 1987, sought an order that the respondent, Roadcon Pty Ltd (Roadcon), be restrained from selling certain land at Berrimah (the land). On 9 April 1987, CBC had lodged a caveat over the land.	In separate proceedings Roadcon sought an order for removal of the caveat.	The applications were heard together.	After a hearing, the learned trial judge published reasons on 15 June 1987 and
ordered, inter alia:
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that the summons issued by CBC be dismissed; and


that the Registrar-General be ordered to remove the caveat.

The appellant does not dispute any finding of primary fact of the trial judge, and so, in the main, we will take the narrative of primary fact almost directly from his Honour's reasons.

CBC was the registered proprietor of the land.	It mortgaged the land to Roadcon on 27 May 1983 as security for a loan by Roadcon to CBC of $27,574.47.	That money, at the time of the hearing, had not been repaid nor had any interest been paid. As at 3 June 1987, the amount owing as principal and interest was
$53,403.


On 1 July 1986 Mr McQueen, solicitor for Roadcon, spoke to Mr Cilli, a director of CBC.	Mr. Cilli asked how much was owing under the mortgage.	Mr McQueen promised to send details.
}'.r M.cQueen also told him that Roadcon was demanding payment of the loan.	Mr Cilli told Mr McQueen that Roadcon owed CBC money. Mr McQueen said he had no knowledge of that.

On 10 July Mr McQueen wrote to Mr Cilli in the following

terms:
'Mr G. Cilli
P.O. Box 37939 WINNELLIE.	N.T.	5789
Dear Gino,

Re: Roadcon Pty. Ltd. Mortgage from City Building Contractors (Hiring) Pty. Ltd.

I refer to our discussions on the 1st July and would advise that following enquiries I have made of Mr Kissane it would appear that the balance owing under the mortgage is $45,222.00.

I enclose herewith a photocopy of the calculations prepared by Mr Kissane for your attention.

I would be pleased if you could calculate monies which you allege are owing to your company by Roadcon Pty.
Ltd. so that we can try to get the matters resolved and the mortgage discharged as soon as possible.'
Yours faithfully,


PETER McQUEEN
Encl.'



There was no reply to that letter.	No particulars of money allegedly owed by Roadcon to CBC were furnished to Mr McQueen or to Roadcon.

On 11 August 1986 Mr McQueen wrote to CRC' in the following terms:

'The Manager,
City Building Contractors C/- Peat Marwick Mitchell 6th Floor
 
(Hiring) Pty Ltd & Co
City Mutual
64 Cavenagh DARWIN	NT
Dear Sir,
 Building
Street, 5790
'
Re:	Mortgage to Roadcon Pty Ltd

I refer to previous correspondence and in particuldr to my letter to you of the 10th July 1986 indicating that the balance owing under the mortgage as at the date was
$45,222.00.

You are hereby required to repay all monies owing under the mortgage to Roadcon Pty Ltd within 14 days.

Should you fail to pay the moneys within the time provided, you are hereby given notice pursuant to section 132 of the Real Property Act that the Mortgagee proposes to exercise the Power of Sale contained in the Mortgage pursuant to the provisions of the said Act without further notice to you.
Yours faithfully,


PETER McQUEEN'




The moneys were not paid.	Roadcon determined to realize its security.	It instructed a firm of estate agents to sell the land by auction.	The auction took place on 20 February 1987 but the reserve price was not reached.	Negotiations were commenced with a company, Precision Fabrication Pty Ltd, and on 3
March 1987 a contract was entered into between that company and Roadcon for purchase by the former of the land for $87,200.

Mr McQueen gave instructions not to exchange contracts until 3 March 1987 in order, inter alia, to give CBC an opportunity to pay the debt.	Mr McQueen did not hear from Mr Cilli before 3 March, and contracts were exchanged at 5 o'clock that afternoon.
Mr Cilli telephoned Mr McQueen on 6 April 1981 when McQueen suggested that Mr Cilli should seek legal advice.
Subsequently Mr McQueen spoke to Mr Selby, a solicitor acting for Mr Cilli.


At about 12.30 pm on 9 April the caveat that Roadcon was seeking to have removed was lodged. As a consequence Roadcon was unable to complete the sale to Precision Fabrications Pty
Ltd.


The first question for his Honour the trial judge to decide was whether the letters of 10 July and 11 August 1986 created the conditions precedent for Roadcon to realize the security by exercising its power of sale.	His Honour's application of the law to the facts in relation to that issue was, with respect, correct.	For the reasons given by his Honour we agree with his conclusion that the notice of 11 August 1986 (ie, the letter of that date referred to above) was ineffective as a notice under section 132 of the Real Property Act
and Roadcon did not thereby acquire the right to sell the Land.


Amongst other things his Honour had to decide whether the relevant notices had been given in accordance with the terms of paragraph (al of the Schedule of the mortgage and section 132 of the Real Property Act.
Paragraph (a) cf the Schedule provides:	'The principal sum shall be paid on the expiration of twE=lve (i2) calendar months from the date hereof, or after the expiration of such twelve (12) calendar months on demand by the mortgagee in writing within fourteen (14) days notice of such demand.'

Section 132, in relevant respects, is as follows:


'Every mortgage and encumbrance under this Act shall have effect as a sE=curity, but shall not operate as a transfer of the land thereby charged, and in case default be made in the payment of the principal sum, interest, annuity, or rent-charge, or any part thereof thereby secured, or in the observance of any covenant therein expressed or implied, and such dE=fault be continued for the space of one month, or for such other period of time as may therein for that purpose be expressly limited, the mortgagee or encumbrancee may give to the mortgagor or encumbrancer notice in writing to pay the money then due or owing on such mortgage or encumbrance, or to observe the covenants therein expressed or implied, as the case may be, and that sale will be effected if such default be continued, ...'




Section 133 gives the mortgagee the power of sale if the default continues for the further space of one month from the date of the notice, or for such other period as is limited in the mortgage for that purpose.	Under the Torrens system, the only power of sale is statutory.

We now quote the words of his Honour as best showing  how he reached the conclusion that the provisions of the mortgage and the Act were not complied with so as to create the conditions for the creation and exercise of the power of sale:
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The argument advanced  J::-y   CBC is that the Notice cf
11 August 1986 (previously set out) did not operate as a valid notice pursuant to s.132 because on 11 August 1986 CBC was not in default because no notice pursuant to paragraph (a) of the Schedule had been served.	The Notice of 11 August 1986 was therefore a nullity and the provisions of s.132 were not brought into play to give Roadcon the right to sell the land thereafter.	Mr Coulehan for CBC argues that the letter of 10 July 1986 from Roadcon's solicitor to Mr Cilli (previously set out) was not, in its terms, a letter of demand.		At most it was a response to an inquiry by Mr Cilli as to what was then owing.	It is not suggested that there is any other letter in existence which complies with paragraph
(a) of the Schedule.

Mr Reeves for Roadcon refers me to the terms of the letter and in particular to the commencing words "I refer to our discussions on the 1st July".	He submits that in its context the letter imports what Mr McQueen, the solicitor  for Roadcon said to Mr Cilli on that date.

I refer accordingly to what Mr McQueen says in paragraph 3 of his affidavit.

"3.	On the 1st day of July 1986 I received a telephone call from MR. GINO CILLI whose voice I recognised from previous discussions.		Mr Cilli told me that he wanted to know the amount of money which was owing by the plaintiff to the defendant under the terms of the mortgage entered into between the parties.	I told him that the defendant was demanding payment of the monies owing and that once I was aware of what that amount was I would write to him and inform him of same.	He said that monies were owing by the defendant to the plaintiff pursuant to other agreements but I said that I had no knowledge of any monies owing as he alleged and that I had instructions that in fact further monies were owing by the plaintiff to the defendant other than the monies secured by the mortgage."

This conversation is not denied in any affidavits filed on behalf of CBC.
The letter of 10 July enclosed calculations as to the amount of principal and interest owing from 27 May 1985 to 4 July 1986 (see affidavit of Mr McQueen sworn 10 June 1987).
Mr Reeves refers me to Re the Colonial Finance Mortgage Investment & Guarantee Corporation Ltd. (1905)
6 S.R. (NSW) 6 at p.9 where Walker J., speaking of the
requirement of a demand, said:-


' ,
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"There must be a clear intimation that payment is required to constitutt a demand;	nothing more is necessary and the word 'demand' need not be used; neither is the validity of a demand lessened by its being clothed in the language of politeness;	it must be of a peremptory character and unconditional, but the nature of the language is immaterial provided it has this effect."

Now even in the context of the conversation deposed to by Mr McQueen I cannot accept this letter as a demand in writing.	It is very close.	On 1 July  1986  Mr McQueen tells Mr Cilli that Roadcon was demanding payment of the monies owing.	But there is the further conversation of some possible setoff to CBC, and the letter does not deny that, at least as a possibility.	I consider that the letter is a "clear intimation that payment is required" because it refers to the conversation and encloses calculations to show what is owing.	But is the letter of that peremptory and unconditional character that Walker J. speaks of?	In my view it is not, because it invites further negotiation or calculation by asking CBC to particularise the monies which it claims are owing by Roadcon to it and speaks of trying to get matters resolved and the mortgage discharged as soon as possible.		Taking the most favourable interpretation to Roadcon that I can find I can take it no further than an intimation - perhaps a strong intimation - that Roadcon wished payment as soon as possible but were prepared to give CBC the opportunity to put forward any claims which might decrease the amounts owing by CBC.'

However, his Honour, after giving his reasons for that conclusion, went on to consider the effect of the conduct of CBC after the letter of 11 August.	He said, 'What occurred after that letter becomes important because of the inactivity of CBC. Indeed it becomes relevant in the same way as Sherlock Holmes' famous illustration of the failure of the dog to bark in the night.	In the proper context inactivity can be as significant as activity.'	The specific matters referred to by his Honour were:
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CBC did not respond to either of the letters; nor did it appear that	r Cilli or any other officer of CBC provided verbally or in writing any particulars of any debts or obligations or amounts owing by CBC to Roadcon.

CBC did not pay or offer to pay any amounts owing under the mortgage after the letter of 10 July 1986, although, as his Honour had found, the letter was a clear intimation that payment was required even if it was not a demand in writing.

There were several demands for discharge of the mortgage before that letter and various promises to pay by Mr Cilli.

His Honour said, 'Fourteen days from the date of receipt of that Notice by CBC and pursuant to paragraph (a) of the Schedule to the mortgage, and section 132 and 133 of the Act, Roadcon became at least apparently clothed with the power of sale of the property.	Thereafter CBC must have known that it stood in peril of such sale.	In these circumstances it behoved CBC to act, particularly before third parties became involved.	Yet it did nothing.	More importantly it did nothing when Roadcon put the Berrimah land up for auction.'

His Honour's finding that Roadcon became 'at least apparently clothed with the power of sale of the property' is an
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inference he drew from primary facts that Roadcon appeared to CBC to be clothed with the power of sale.	In drawing this inference we think his Honour was correct.		However, we do not regard that inference as detrimental to CBC's case, but rather, for reasons we shall express, as supporting it.

After referring to judicial authority, his Honour concluded that CBC had waived its rights in the sense that by its inactivity it had dispensed with the notice that would otherwise have been required.		He found that CBC's inactivity, with knowledge of what should be done, could, and in this case did, amcunt to waiver.	His Honour relied on a dictum of Bowen LJ: see Selwyn v Garfit (1888) 38 Ch.D. 273 at p284.	We
emphasise the words in the passage cited: '...and that he knew that the notice had not been served,...'.	His Honour showed his recognition of that important ingredient of waiver by himself using the qualifying phrase, '...with knowledge of what should be done, ...	'.


His Honour also found that CBC had acquiesced in what Rcadcon was doing.	He said: 'It seems to me that to ground that form of acquiescence on the principles of estoppel is the simplest and most understandable approach; and it accords with common sense that CBC should not now be heard to complain of the invalidity of the notice of 10 July 1986 when it has stood by with full knowledge that that notice at least corroborated earlier verbal requests for payment and left it in little doubt
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that payment was being sought; when the notice of 11 August 1986 expressly referred to the mortgagee's intention to exercise the power of sale; when auction and later sale took place to its full knowledge and the rights of a third party became affected.'

There is no evidence to support the finding that CBC at material times was aware of any defect in either the notice of 10 July or 11 August such as would prevent the creation of Roadcon's statutory power of sale.	We have been unable to find anything that could support such a finding.	The inactivity of Mr Cilli
throughout all of the events described is utterly consistent with a belief on his part that Roadcon did have the right to realize the security by selling the land.	In such a state of mind what would Mr Cilli be required to do but sit and wait for the inevitable: the sale of the land?	A mortgagor in default may be excused for sitting mute.	There is no basis for finding that Mr Cilli knew or even suspected that the notices were not fully efficacious.	Indeed, as his Honour said, Roadcon was 'apparently
clothed with the power of sale'.


This Court is in as good a position as the learned trial judge to decide on the proper inference to draw from the primary facts.	If any inference relating to Mr Cilli's inactivity in this respect is open, it is that he was unaware of the defect in the notice of 10 July and 11 August and of the consequences of the defect.	It is the natural inference.	It was only after Mr McQueen, on 6 April 1987, suggested Mr Cilli get legal advice
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that he appears to have done so;	and only three days later, on 9 April 1987, the caveat was lodged.

It may not be without pertinence to note that Roadcon, albeit legally represented throughout the relevant transactions, was unaware that the conditions precedent for the creation of the statutory power of sale did not exist.	Only his Honour's finding on the question disabused them.

Since his Honour's decision depended upon his findings of acquiescence and waiver, no useful purpose would be served by exarrining other questions argued on the appeal, such as the rights of the third party.	We have proceeded on the basis, not argued in this appeal, that the doctrines of waiver and acquiescence apply.	There may be a real issue whether those doctrines have any application when the conditions precedent for the exercise of the power of sale have not been complied with.

We considered that leave to appeal should be granted in this case because whether the decision below was correct was attended with sufficient doubt; and although the application to restrain the sale was interlocutory, the effect of the refusal of the injunction would have been to preclude CBC from ever being able to regain its land, thus working an injustice if the decision were not corrected.	The loss by CBC of its equity in a case where it had done nothing to deserve that consequence worse than to behave in ignorance seemed to us to be an unfair result.
Having carefully considered the judgment of the learned trial judge, we consider that he was wrong in drawing the inferences he drew from the established facts, and this error vitiated the exercise of his discretion when considering whether to grant or refuse the interlocutory injunction.	Upon the inferences which should have been drawn it is clear, we think, that the interlocutory injunction should have been granted.

In the result, we would grant leave to appeal and allow the appeal;	we would hear Counsel further on the orders which should flow therefrom.




RICE J:	I would grant leave to appeal pursuant to s.53 of the Supreme Court Act, since, although the proceedings before the learned trial judge were in their nature interlocutory, the effect of his refusal to grant an interim injunction had the potential result of facilitating a change to the legal ownership of the mortgaged land, the subject of
the application. far-reaching.
 The consequences were, therefore,


As I see it, the fundamental question for determination at first instance was whether or not the respondent (being the mortgagee) was, at law, entitled to exercise the power of sale under the combined effect of paragraph (a) of the Schedule to the Mortgage and s.132 of
the Real Property Act.	If, in answering that question, it was found that the mortgagee had failed to comply with the conditions precedent to the exercise of that power of sale, then, in my opinion, no other question arose for determination;	and the appellant mortgagor's only remedy would have been that which it sought, namely, an injunction to prevent the sale going through.

In short, the learned trial judge determined this question in favour of the appellant mortgagor and I respectfully agree with his reasons for doing so.	The mortgage, by its terms, required, first of all, a demand to be made upon the mortgagor in accordance with paragraph (a) of the Schedule which provided that "the principal sum shall be paid on the expiration of twelve (12) calendar months from the date hereof, or after the expiration of such twelve
(12) calendar months on demand by the mortgagee in writing within fourteen (14) days' notice of such demand."

As the learned trial judge found, the letter to the mortgagor's representative cf 10 July 1986 did not constitute such a demand.	The subsequent letter to the mortgagor of 11 August 1986 which purported to be given pursuant to s.132 of the Real Property Act was, therefore, not soundly based for no demand had previously been made as was required to be given under paragraph (a) of the Schedule.	Hence, the conditions precedent to a lawful
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exercise of the mortgagee's power of sale had not been made. The mortgagor, therefore, was entitled at law to do nothing which, through ignorance, proved to be the course it followed until it was advised of the remedy in the only way
open to it, namely, through an application for an injunction

(cf. Hall v. Hall (1956) Q.L.R. 38).


In my opinion, the appellant mortgagor's rights and liabilities remained unaltered irrespective of any apparent inactivity on its part, since the purported exercise of the power of sale was invalid for all purposes.	Moreover, the respondent mortgagee could derive no better title than it had under the mortgage which was no more than that of an unpaid mortgagee who was entitled to start the stringent procedure afresh (cf. Barns v. Queensland National Bank Ltd. (1906) 3 C.L.R. 925 at pp. 939 to 940).

On the hearing of the application, clearly there was a serious issue to be tried, namely, the efficacy or otherwise of the purported e ercise of the mortgagee's power of sale.	As well, the balance of convenience was, in my view, in the mortgagor's favour as it was through no error on its part that the purported power of sale was wrongly exercised and it was entitled to the preservation of its legal estate and interest in the land unaffected by the purported sale to a third party who, neither at law nor in
equity, could, in the circumstances, derive any title to it.



In my opinion, therefore, the injunction should have been granted.	Accordingly, I would allow the appeal and hear counsel on consequential orders.
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