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ORDER OF COURT




The order of the Court is that the appeal is dismissed.
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ASCHE CJ: This is an appeal brought by the Crown against the inadequacy of a sentence imposed by the learned trial Judge on 19 June 1987.


On that date the respondent pleaded guilty and was convicted of four offences.	Those offences were:

	unlawful entry of a dwelling house with intent to commit a crime.


	robbery of a resident of that house whilst armed with an offensive weapon.


	indecent assault upon that female resident whilst armed with an offensive weapon.


	assault with intent to have carnal knowledge and thereby had carnal knowledge of the female resident.


Various maximum penalties operate for these offences ranging up to life imprisonment for counts 2 and 4.

All the offences occurred on 17 October 1986, and although they were different in kind they are linked in the sense that they were a series of acts committed by the respondent on that day at a time when he claims to have been in a dissociated state - a claim which the learned trial Judge rejected, although he did accept that the respondent was on that day affected by liquor and under a compulsive urge to acquire money.
'




The learned trial Judge sentenced the respondent to
3 years imprisonment on the first count:	4 years on the second:	4 years on the third:	and 5 years on the fourth. He made counts 1, 2 and 3 concurrent with count 4.	He fixed a non-parole period of 18 months.

The background of the offences is that on 17 October 1986 the respondent visited a female acquaintance from whom he had previously asked for a loan.	It was obvious that his visit was not welcome to her, but he appeared agitated and desperate and she allowed him in for a drink.	Clearly she was relieved to get rid of him.	While in her flat and at a time when her attention was distracted, and without her knowledge or permission, the respondent abstracted a key to the flat.

Sometime later he entered the flat using the key which he had previously stolen and entered the bedroom of the resident's flat mate.	The respondent knew that the resident of the flat would be out, for she had told him this.	He also knew (again because he had been told) that the lady who shared the flat would be there because she had returned home ill on that day.	This lady woke up to find him sitting on her bed facing her.	He told her that he would not hurt her and said all he wanted was some money for a "fix".	He then pulled out a knife and held it against her
throat.	He repeated that he needed money and the lady suggested that he try the main bedroom.	He warned her not to do anything silly and left the room.	The lady ran to the door to lock it but was intercepted by the respondent, who pushed her against the wall and again threatened her with the knife.	He repeated that he did not want to hurt her but that if she screamed he would cut her throat.	Holding her by the hair and with the knife still in his hand he walked with her into the main bedroom.	The lady finally gave him
$60-00 of her own money which he took and then holding the knife at her throat committed two serious sexual assaults upon her.	The first was to insert his fingers into her vagina and the second was to force her to commit fellatio. He then pulled her up by the hair and told her he needed to put her somewhere else and he locked her in the bathroom and left the premises.	She climbed out of the window on to the carport where she was found by neighbours crying out for help, and sobbing hysterically.	Meanwhile the respondent went to the casino where he struck up a conversation with two women he knew in an obvious attempt to set up an alibi. He gambled the $60-00 and he borrowed another $100 from one of the women he met.

He was questioned by the Police next day but made no admissions although he made some statement to the effect that he thought he had had a dream that he had stolen money from someone at knifepoint.

The respondent maintained his innocence during the committal proceedings and the prosecutrix was subjected to cross-examination in the Court of Summary Jurisdiction which involved her in giving details of the sexual attacks made on her.	At the trial the respondent pleaded not guilty and sought a voir dire at which the prosecutrix was again
cross-examined.	At the end of the voir dire the accused pleaded guilty.

In the circumstances the suggestion that the accused, by pleading guilty, relieved the prosecutrix of the embarrassment of cross-examination loses some of its force, although it may be said that she was, at least, spared the embarrassment of being cross-examined before a jury.

This very short recital of facts indicates that the offences co .mitted by the respondent were very serious indeed, involving both offences to property by reason of breaking and entering, and offences to the person which, in the circumstances of this case, were the more heinous, since they involved an attack upon an unarmed woman in circumstances which were obviously repulsive, distressing and terrifying to her.

The respondent was aged 42, had no prior convictions, was a good family man, was well educated, a
senior lecturer at the Darwin Institute of Technology with a good reputation with both staff and students.		So much was found by the learned trial Judge and it is not suggested by the Crown that such findings were incorrect.	It is also plain that, at the time of the offences, the respondent had a very serious gambling problem and a significant drinking problem.	Although his wife described him as a wonderful husband and excellent father she had necessarily been perturbed about his gambling habits and she said that he had on occasions deceived her about this.	She said that his behaviour changed at a time when he received some extra duties as a speech writer for the Chief Minister and that he had been very moody and he was drinking a lot, and on edge with the children.	She believed that he had had difficulties in adjusting to the political field.



person.
 
The respondent's wife said he was not an aggressive As to his gambling she said she had put up with it
for 8 years and was still prepared to fight it.	She has never threatened to leave him.	The couple had four children aged 6, 8, 15 and 19 and the respondent's wife said that the children had relied upon him as a father and would be devastated at his imprisonment.

The respondent himself gave evidence before the learned trial Judge to the effect that, because of the stress under which he had laboured, he had found difficulty
in remembering what happened.	He said that he had been forced into an "intellectual acceptance" of his guilt and that he had not emotionally accepted it yet.	He said that all his life he had tried to behave towards women supportively and properly.	He expressed strong feelings of remorse.


The evidence of Mr Taylor a consultant psychologist was that the respondent had acted during a dissociated state in which he did not have any voluntary control.	He believed that the respondent would need a good deal of help in reconstructing his life and rehabilitating himself.	His assessment of his individual capacity was that he was a man of very superior intelligence.	He could find no aggressiveness about him.	He ventured the opinion that in terms of protection of society a recurrence of the respondent's behaviour would be extremely unlikely.

The learned trial Judge accepted the character evidence but was not disposed to accept the suggestion of dissociation or lack of recollection suggested by the respondent and the psychologist.	His Honour said:

"Your action had all the indicia of premeditation and preparation."

If I may say so with respect I entirely agree with His Honour's assessment.	The stealing of the key, the
attempt to disguise his motives (wanting a "fix") and the attempt to set up an alibi shortly after the events all point strongly to a deliberate plan knowingly conceived and carried out.

His Honour remarked that it was perfectly obvious that the respondent was sorely in need of psychiatric treatment, and again I would respectfully concur.

His Honour took into account the plea of guilty although, as I have already mentioned, that came only after the prosecutrix had twice given evidence albeit on neither occasion before a jury.

His Honour expressed this view:


	In particular the critical events of that evening were not, in my opinion, separate in time, place and circumstance to the extent that in justice I should impose cumulative sentences, even though different types of offences were committed within the one overall episode."


On this the Crown joins issue.	The Crown submits that there is a fundamental difference between a threat involving the production of a knife for the purposes of robbery and the use of a knife or other humiliating violence to procure compliance with a sexual assault.	One is an offence against property;	the other, an offence against personal dignity.
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The principles relating to appeals, and in particular Crown appeals against sentence, have been reviewed in a number of cases, particularly
R v Tait &   Bartley (1979) 24 A.L.R. 473 and 476.		Those principles have been accepted by this Court.	See Yates (11/_12/86), Ireland (25/8/87), Hogon (16/9/87).	I do not propose to repeat them save to draw attention to certain distinctions between appeals by the Crown against inadequacy and by subjects of the Crown against severity.

The Crown puts its case squarely on two submissions:-

	That the learned trial Judge erred in principle in ordering the sentence to be served concurrently.


	That in any event even if no error in principle could be shown the sentences themselves were so inadequate that error is sufficiently manifest.


On the first point, Mr Adams, for the Crown, submits that His Honour's error in principle was not in treating as separate and cumulatively punishable the offences against property and the offences against the person for which the respondent was convicted.



Mr Adams refers us to Dicker v Ashton (1974) 65
L.S.J.S. (S.A.) 150 and to the remarks of Wells J. at 151:-


"I	am of the opinion that, unless the circumstances are exceptional or the offences in question are the terminal product of separate and independent courses of criminal conduct that happen to have occurred together, a court is not ordinarily justified in imposing cumulative sentences of imprisonment for offences that are of a similar character or ordinarily associated and that simply represent facets of one course of conduct."

These remarks were quoted with approval by McGregor J. in R v Amos (1985) 16 A.C.R. 409 at 411.

Mr Adams submits that the offences for which the accused stands charged and to which he has pleaded guilty can only be regarded as "the terminal product of separate and independent courses of criminal conduct that happened to have occurred together".


In Attorney-General v Tichy (1982) 30 S.A.S.R. 84 the accused was convicted of armed robbery and of having shot at a police officer with intent to do him grievous bodily harm.	The facts were that Tichy armed with a rifle had carried out a holdup at a chemist shop.	Upon   leaving the shop he had seen a police patrol car.	He fired 14 shots at the car hitting it in a number of places.		He was sentenced to an effective term of 5 years on each count to
be served concurrently.	The Court of Criminal Appeal of South Australia held on appeal by the Attorney-General that on the facts the two offences should be regarded as separate and distinct courses of conduct.	At page 93 Wells J. said:

"It	seems to me that the criminal operation of escaping from the scene of the crime carried out by an offender who is determined to oppose, by the use of a firearm, any policeman who threatens to frustrate his purpose, is a different operation from the crime committed at the scene.•

I would, with respect, agree with His Honour's analysis that these were two distinct criminal escapades. But there was a greater division here - both in time and place - than in the present case.	In Tichy's case the second offence occurred after the completion of the first and after Tichy had left the shop where he had committed the robbery.	The person against whom the second offence was committed was not the same person against whom the first was committed.		In the present case it could be said that in one nasty episode the accused gratified himself both financially and sexually and in doing so robbed one woman of both her money and her dignity.	I appreciate that there is a certain amount of casuistry in these distinctions, but that is inevitable in borderline cases where the permissible ambit of the discretion of the trial Judge is under examination.
In Tichy's case the trial Judge was demonstrably outside the boundaries permitted to his discretion. In the present case the view of the trial Judge that the offences committed were
within the one overall episode may not have been a view shared by all judges:	but it was not outside the boundaries.	Wells J. in Tichy's case considered that the trial Judge's conclusion that the two offences there were part of the one criminal operation was a conclusion "wholly beyond the reasonably circumscribed discretion of a sentencing judge".	I do not consider that the conclusion of the trial Judge in the present case could be so described.


In R v Carey (1975) 11 S.A.S.R. 575 at 577 Bray
C.J. said:


"It	is, I think now accepted that when a man is convicted of several offences arising out of the same facts the sentences should normally be concurrent;	when the offences are entirely distinct they should normally be cumulative.	Of course there is often room for debate about whether the various offences arose out of the same set of facts.	But there is no hard and fast rule either way."

In the present case the learned trial Judge was of the view that:-

"The common denominator in both classes of offences is the invasion of a person's place of residence with intent to commit a crime coupled with the threat of violence, which is common to both classes of offence."

Although I might not, with respect, have taken the same view in the circumstances of this case I can take it no further than a difference of approach, both equally open;
and in those circumstances the conclusion of the learned trial Judge should not be interfered with.

There remains the second leg of the Crown appeal that the sentences were manifestly inadequate.	The genesis of this approach can be found in numerous cases where the appeal court draws a necessary inference of error in the trial Judge;	not so much by his reasoning along the way than by the result itself.	So in the oft-repeated words of Kitto J. in Australian Coal & Shale Employees Federation
v The Commonwealth (1953) 94 C.L.R. 621 at 627:-


"Again the nature of the error may not be discoverable, but even so it is sufficient that the result is so unreasonable or plainly unjust that the appellate court may infer that there has been a failure properly to exercise the discretion which the law reposes in the court of first instance."

Applying that principle more specifically to "sentencing" cases the Full Court of the Federal Court in R v Tait &   Bartley (1979) 24 A.L.R. 473 at 476 observed:-

"The error may appear in what the sentencing judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error."

See also Cranssen (1936) 55 C.L.R. 509:	Valentini

& Garvie (1980) 2 A.C.R. 170.
Although the Full Court in Tait's case accepted that the principles limiting the exercise of discretion were the same whether the Crown or the convicted person was appealing, none the less their Honours indicated that some special considerations apply to Crown appeals.	In Tait's case, the Full Court expressed it thus at p.476:-

"Although an error affecting the sentence must appear before the appellate Court will intervene in an appeal either by the Crown or by a defendant, a Crown appeal raises considerations which are not present in an appeal by a defendant seeking a reduction in his sentence.	Crown appeals have been described as cutting across 'time-honoured concepts of criminal administration' (per Barwick C.J., Peel v R (1971) 125 C.L.R. 447 at 452;	1972 A.L.R. 231
at 233).	A Crown appeal puts in jeopardy 'the vested interest that a man has to the freedom which is his, subject to the sentence of the primary tribunal' (per Isaacs J, Whittaker v R, supra at 248).	The freedom beyond the sentence imposed is, for the second time, in jeopardy on a Crown appeal against sentence.	It was first in jeopardy before the sentencing court.

It would be unjust to a defendant to expose him to double jeopardy because of an error affecting his sentence, if the Crown's presentation of the case either contributed to the error or led the defendant to refrain from dealing with some aspect of the case which might have rebutted the suggested error."

Their Honours there concentrate on the necessity for proper presentation of the case by the Crown in the court of first instance as the distinction in the approach of appellate courts between a Crown appeal against inadequacy and an individual's appeal against severity.	(I should add immediately, in deference to the able argument of





Mr Adams both here and below, that the Crown's presentation of the case before the learned trial Judge was entirely proper and satisfactory).	But the reference to double jeopardy underlines the caution with which an appeal court should approach an appeal against inadequacy of sentence;	a caution, in my view, somewhat greater than that to be exhibited when approaching an appeal against severity; though both commence with an examination of whether the trial Judge was in error.	See R v Holder (1983) N.S.W.L.R.
245 at 254-256.	At p.255 Street C.J. says:-


"Whilst, as I have earlier said, the approach to the detection of error where the ground relied upon is manifest excess or manifest inadequacy is identical in both cases (c.f. per Isaacs J. in Whittaker v The King), it is frequently more difficult to detect error in the form of manifest inadequacy."


Thus Muirhead Jin	The Queen v Davey (1980) F.L.R. 57 at 64 was of the view that:-

"In	the absence of well-demonstrated mistake, only in compelling cases (e.g. R v Cuthbert (1967) 86
W.N. (Pt 1) (N.S.W.) 272) should appellate courts increase sentences imposed in the exercise of the judicial discretion.•

King C.J. in R v Osenkowski (1982) 4 A.C.R. 394 said:-


	It is important that prosecution appeals should not be allowed to circumscribe unduly the sentencing discretion of judges.	There must always be a place for the exercise of mercy where a judge's sympathies are reasonably excited by the circumstances of the case.	There must always be a






place for the leniency which has traditionally been extended even to offenders with bad records when the judge forms the view, almost intuitively in the case of experienced judges, that leniency at that particular stage of the offender's life might lead to reform.	The proper role for prosecution appeals in my view, is to enable the courts to establish and maintain adequate standards of punishment for crime, to enable idiosyncratic views of individual judges as to particular crimes or types of crime to be corrected, and occasionally to correct a sentence which is so disproportionate to the seriousness of the crime as to shock the public conscience."

With appellate courts therefore, and speaking generally, it is better that mercy season justice than that justice season mercy.

I have not, in this case, been able to find any errors of principle.	Nor has the Crown sought to rely upon cases which might persuade this court of any error of tariff, i.e. that the individual sentences were so far outside the norms that they should be reconsidered.

Treating the present case with that caution which should be exercised in Crown appeals against inadequacy I am not satisfied that it has been established that the sentence here was so inadequate as to call for the interference by this court with the sentence imposed by the learned trial Judge in the exercise of his discretion.

The learned trial Judge in this case gave very careful consideration to the abhorrent offences of the





respondent and he was not deceived by the respondent's rather shallow and unconvincing attempts to suggest that he acted in a dissociated state.	He did, however, accept that the respondent was in need of psychiatric attention and had previously borne a good character, that he was not a violent man and that this episode was totally out of character.
Prospects of rehabilitation were at least reasonable and did not depend on the respondent remaining in prison.	His Honour accepted that the respondent had suffered remorse, had been under considerable stress by his own inability to control his drinking and gambling, and more importantly that it was unlikely that these offences would be repeated.
Although the nature of the offences would normally call for severer sentences than those imposed, the respondent was still facing 18 months imprisonment before being eligible for parole and with a further 3! years (if he received immediate parole) in which breach of parole would almost certainly entail serving the remainder of the sentence.

Finally it must be noted - and I consider it of considerable importance in this case - that the learned trial Judge heard evidence and submissions over two days and was able to observe not only the witnesses but the respondent himself.	He had "the advantages, sometimes broad and sometimes subtle, which are the privilege of the judge who heard the case".





See Powell v Streatharn Manor Nursing Horne (1935)
A.C. 243 at 250:	Lovell v Lovell (1950) 81 C.L.R. 513 at 553.


I cannot be persuaded that the learned trial Judge erred in the exercise of his discretion.


On the issue as to whether the Crown is bound by time constraints I agree with the judgrnent of Martin J. and have nothing to add.

I would dismiss the appeal.



NADER J:	I have read the reasons of Martin J.	I agree with his remarks and conclusions concerning the question of time limit upon the Attorney-General's right of appeal against sentence.
Martin J has sufficiently summarised the facts and there is no need to summarise them separately here.

However, I find myself in disagreement with Martin J's comments concerning concurrent and cumulative sentences.	I think there is a tendency to elevate conventional practice to the status of principle.	Courts should consider well before purporting to lay down matters of principle where no principle presently exists.	There is a great overriding principle governing the sentencing process.	It is simple and clear to enunciate, if difficult to apply.	It should never be minimised





by elevation to principle status those lesser rules which are convenient devices for the attainment of justice.	The overriding principle to which a judge should defer in sentencing an offender is that he must strive to devise a just sentence having regard to all the interests affected.

When there are several offences in an indictment the conventional criteria for deciding whether sentences for individual offences should be cumulative or concurrent often point to accumulation because the offences are sufficiently distinct.		But the accumulation of sentences, otherwise proper having regard to eac_h offence, may lead to an aggregate sentence out of all proportion to the total criminality of the prisoner's conduct.	It may be proper in such a case to overlap or make fully concurrent the individual sentences or some of them in order to achieve a just aggregate sentence.	These maneouverings and accommodations are not made by reference to a set of separate principles; they are made because it would be unjust to follow the usual convention of accumulating sentences for unrelated offences.		I refer to some remarks I made on this topic in
Lade v Mamarika, unreported, 23 June 1986:


In sentencing an offender for multiple offences, the court is often confronted with great difficulty.	It is desirable that each sentence should be a fair measure of the culpability of the offence for which it was passed.	The device of not passing any sentence for one or more offences to achieve an acceptable aggregate should be avoided unless it is otherwise appropriate not to impose a punishment.	A court called upon to sentence an offender assesses the extent of his past criminal conduct by reference to the sentences that appear on his
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criminal record.	A very light sentence, or no sentence at all, may give to a future sentencing judge a false impression that the earlier conduct was not serious or that it was trivial.

It is also desirable that offences that are not in a real way connected should, in general, be the subject of cumulative sentences.		It is impossible to lay down in advance what criteria should be applied to determine whether there is sufficient integration between offences to warrant concurrent sentences.	Extreme cases are obvious;	others are more difficult and allow for a wide exercise of discretion.	Mere temporal proximity is not conclusive.	Some courses of criminal activity extend over weeks or even months, yet individual offences committed in the course thereof may be truly regarded as one transaction for the purpose of sentencing.	On the other hand, distinct and unrelated offences committed during a single night may be unrelated.

It is, in my view, the overriding requirement that the aggregate sentence made up of the individual sentences should not lack proportion to the total criminality of the offender's conduct.	This last can fairly be regarded as a true principle of law.	To fail in this respect is to impose an unjust sentence:	either too lenient or too severe.	From the point of view of the prisoner and the community, the aggregate sentence is of paramount importance.

The desirability that each component sentence should reflect the gravity of the conduct constituting the offence for which it was imposed and the desirability of complying with the practice of making sentences concurrent or cumulative according to the criterion referred to above must be subordinated to the principle that the aggregate sentence be a just one.	In general, I think it is preferable, in order to achieve an aggregate sentence of just severity, to overlap or make concurrent appropriate individual sentences rather than to shorten them and make them cumulative.	The latter course is more misleading, appearing on a criminal record, than the former.	Indeed, these desirable goals are often not reconcilable and have to be departed from in particular cases.

A wide discretion is allowed in the matter of sentencing and the occasional utterances of judges concerned with resolving particular problems should not be readily seen as or elevated to the status of statements of principle:	a status never intended by the judges themselves.	For example, that a judge has said in a particular case that two offences committed 12 days apart should be treated as having sufficient unity to
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attract concurrency of sentences should not be thereafter regarded by subordinate courts as meaning that whenever offences are committed 12 days apart or less they should attract concurrent sentences.. Even where a judgment may use the word 'principle', it is necessary to ascertain whether the judge really intended to state a principle or merely a rule which it is desirable to follow if it can be followed without infringing a more important one.'

Apart from any other objection to accumulating the respondent's sentences based on the matter of principle, if he were sentenced to 9 years imprisonment and if he were to be granted parole as soon as he became eligible, he would enter on parole for 7½ years and he would remain in peril of being imprisoned to serve that term if any breach of parole occurred, even near the end of that period.	I believe such potentially lengthy parole, in the circumstances, to be out of the question.

The paramount task of the judge is to fix a total sentence by reference to the whole of the criminal behaviour: how the component elements of that sentence are arranged to make up the total, whilst generally done according to sensible rules, is ultimately a matter of expedience.	In the present case, one must assume that the sentencing judge considered a sentence of 5 years to be the sentence that adequately reflected the total criminality of the respondent's behaviour.	If he were wrong in arranging the component parts of that sentence concurrently (and I do not believe he was), the way to correct the error would be to reduce the component sentences and make them cumulative.	But, it is worth noting that if his Honour were wrong in forming the opinion that a 5 year sentence properly reflected the whole of
the criminal conduct, he must have fixed the non-parole period by reference to an erroneous head sentence.	It is not easy to see how it can be found that 9 years imprisonment is a proper reflection of the criminal conduct and an 18 month non-parole period to be acceptable.	If his Honour was wrong in the aggregate he fixed, one is really forced to the conclusion that the exercise of his sentencing discretion miscarried altogether. In such a case it would not suffice merely to adjust the components to make them cumulative; this court would have to sentence the respondent again by reference to the evidence.

In any event, I do not regard the primary judge as having erred in treating the two offences as sufficiently related to warrant concurrent sentences.

In general, the appeal was an eloquent repetition of matters which failed to persuade the sentencing judge to impose a more severe sentence.	The principles which I regard as proper for this court to apply in deciding whether to interfere with a sentencing judge in the exercise of his discretion are well known and do not justify appellate interference in this case: see R
v Tait and Bartley (1979) 24 ALR 473.	In my opinion the sentencing judge has not been shown to have made any error of fact or law.	The sentence, though it appears to be lenient, does not strike me as inadequate.

I would dismiss the appeal.





MARTIN J:	On 19 June 1987 the Respondent was convicted before the Supreme Court for that on 17 October 1986 he committed the following offences -


Aggravated unlawful entry of a building, aggravated robbery, aggravated assault and aggravated sexual assault.


He was sentenced to imprisonment for a period of three years on the first count (maximum seven years), imprisonment for a period of four years on the second count (maximum life), imprisonment for a period of four years on the third count (maximum five years) and imprisonment for a period of five years on the fourth count (maximum of life). The learned trial Judge ordered that the sentences be served concurrently with each other and a non-parole period of 18 calendar months was set.	The sentences were to be regarded as to have commenced on that same day.


Time limit on Attorney-General's right of appeal against sentence

Under section 414(1)(c) of the Criminal Code the Attorney-General may appeal against any sentence dealt with on indictment or summarily.	He filed a notice of appeal on
15 July 1987 upon the ground that the sentences were manifestly inadequate in all the circumstances of the case.





The Respondent entered a conditional appearance, his objection being that although the notice of appeal had been filed, it had not been served within a period of 28 days from the date upon which the sentences were imposed.	It was served three days outside that time.

The time limits said to apply to an appeal by the Attorney-General are those provided for in Practice Direction No. 1 of 1986 made by the then Chief Justice pursuant to section 72 of the Supreme Court Act.	His Honour directed that until Rules were made, appeals from the Supreme Court to the Court of Appeal and the Court of Criminal Appeal were to be governed by the provisions of Order 52 of the Federal Court Rules with certain amendments he therein specified.	The Criminal Code allows the Attorney-General to appeal as of right.	Reading the Practice Direction with Order 52 Rule 15 of the Federal Court Rules, the Respondent says that the time for filing and serving a notice of appeal is 28 days after the date when the sentence was imposed.	If it applies, sub-rule(2) of that Rule empowers the Court to give leave to file and serve a notice of appeal for special reasons at any time.

However, it is first necessary to consider whether or not that time limitation applies to an appeal by the Attorney-General.	Counsel for the Attorney-General contends that he is not so bound and that upon a proper
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interpretation of the provisions of the Code there is no limit upon the period during which the Attorney-General may file and serve a notice of appeal against sentence.


The Attorney-General's right under section 414(1) of the Code extends beyond an appeal against sentence. It is as follows -


"(1)	The Attorney-General may appeal to the Court -

	where proceedings on indictment have been stayed pursuant to section 21;


	against any determination made pursuant to section 347;


	against any sentence with respect to a crime whether dealt with on indictment or summarily;


or

	where proceedings have been had as to whether a person ought to be declared an habitual criminal or a person incapable of exercising proper control over his sexual instincts or recommitted as such after his discharge as such and such declaration or recommittal was not made,


and the Court may, in its discretion, direct that the proceedings continue or vary the sentence and impose such sentence or make such a declaration or recommittal order and may make any consequent orders including an order for the arrest of the respondent to the appeal as the Court thinks proper."
There is no express limit upon the time which the Attorney-General may exercise the power of appeal but it is to be noted that the exercise of the powers of this Court are in its discretion.
On the other hand the legislature has expressly provided that convicted persons desiring to obtain the leave of the Court to appeal from any sentence are required to give notice of application within 28 days after the date of the sentence.	Such time may be extended at any time by the Court (see section 417 of the Criminal Code).	The Respondent argues that the Practice Direction imposes time limits upon the Attorney-General where the legislature has not seen fit to do so.

Section 5D of the 1912 Criminal Appeal Act of New South Wales is relevantly in similar terms to the Code provision.	By section 10 of that Act a convicted person is required to give application for leave to appeal within ten days of the date of his sentence.	In Reg. v. Porter, Kadmos and McMillan (1953) 53 S.R.(N.S.W.) 97, Street C.J. in delivering the judgment of the Court of Criminal Appeal said at p.98 -

"At the outset a preliminary objection was taken that the appeal was lodged too late and was therefore not competent.	Section 5D permits the Attorney-General to appeal to the Court of Criminal Appeal against any sentence pronounced by the Supreme Court or any Court of Quarter Sessions, and no time limit is set within which appeals may be instituted under this section.	It was argued that the section must be read as requiring the
Attorney-General to appeal within a reasonable time, but, in view of the omission to set any statutory limit upon the Crown's right, it is difficult to see how this application could be made as a preliminary objection to the Court proceeding with the hearing of the appeal.	But it is possible, that in some circumstances the Court might take a long delay into account."





Given that the legislature has not bound the Attorney-General to a time limit, I do not consider that the time limits set out in the Practice Direction should be held to apply to an appeal by him.	I would disallow the Respondent's objection.	In passing I note that the Rules of
Court due to commence shortly contain no such provisions as considered here.


Facts


The learned trial Judge dealt extensively with the facts and circumstances in relation to the commission of the offences and it is not necessary to set them out in great detail here.	The basic findings, which were not disputed before this Court, were that on the evening of 17 October 1986 the prisoner went uninvited to premises occupied by the victim and another female, both of whom were previously known to him.		For reasons which will appear later he unsuccessfully attempted to borrow $20 from the other lady but whilst there took the opportunity to steal the victim's key to the flat.	Some hours later he returned to the victim's bedroom where she was sleeping and threatened her with a small serrated steak knife held against her throat and demanded and obtained $60.	Holding the knife at her throat he forced the victim into a position where he proceeded to insert some of his fingers into her vagina and then whilst still threatening her with the knife forced her
to have oral intercourse with him.	He then pulled her to her feet by her hair and pushed her into the bathroom saying, "I need to get a head start.		Don't scream".	He left and went to the Casino.	The victim was found crying hysterically after climbing out of the flat.


His Honour found that in respect of the Respondent's actions he had all the indicia of premeditation and preparation.	I do not understand the Crown to contend that it was proved beyond reasonable doubt that he had the intention of committing the sexual offences prior to his unlawful entry into the flat.


The Respondent was addicted to gambling and two days before committing these offences had consulted his doctor at his wife's instigation.	He was referred to a specialist but an appointment had not been secured prior to
17 October 1986.	It was his addiction which led him to rob the victim of $60 and, after committing the other offences, to go to the Casino.	He also used his presence there in a later attempt to create an alibi.	The learned trial Judge commented that he was fast losing his self-respect not only through gambling but heavy drinking, a practice he had engaged in on the day he committed the offences.	He is 42 years of age, holds a doctorate in philosophy and had been a well respected lecturer of English at the Darwin Institute of Technology for some years.	He is married with three





children and apart from his gambling and drinking, appears to have been a good husband and father.	At the time of the offences he was employed by the Chief Minister as a speech writer and was under considerable stress arising from a combination of the pressures of that job, drink and heavy losses at gambling.	He had no prior criminal record.	He had the reputation of being non-aggressive.

In addressing His Honour on sentence, Counsel for the Crown, whilst stressing the gravity of the offences, accepted that the Respondent was contrite and remorseful and that it was likely that attitude arose before leaving the premises; that this was a case of very strong subjective circumstances; that the victim had largely overcome the effects of her ordeal and that credit should be given to the accused for that she did not have to give evidence on the trial.	He conceded that the non-parole period of the sentence would be greatly effected by the substantive circumstances.

.•   '


Principles applying to an appeal by Attorney-General


The principles relating to an appeal against sentence, particularly by the Crown, are well established and are conveniently set out in R v. Tait and Bartley
24 A.L.R. 473 at 476.	They have been consistently confirmed and applied by this Court, for example, R v. Yates
11 December 1986, R v. Ireland 25 August 1987 and R v. Hogon
16 September 1987.	I do not consider that the sentence itself is so inadequate as to manifest any error.

What then are the principles which the Crown asserts were offended by the learned sentencing Judge? Where is it suggested His Honour misunderstood or wrongly assessed some salient feature of the evidence?


Concurrent or Cumulative Sentences


The first contention put forward by Counsel for the Attorney-General is that His Honour erred in ordering that the sentences imposed for the offences of aggravated unlawful entry of the building and aggravated robbery on the one hand, and aggravated assault and aggravated sexual assault on the other be served concurrently rather than cumulatively.
There are marked dissimilarities between the two sets of offences.	The first primarily directed against property, although the use of the knife to threaten the victim for money was also a serious assault upon her person. The second set of offences, again carried out under the threat of the knife, were a gross violation of the victim's person.	The property offences were undoubtedly carefully planned but the humiliating, degrading and shameful sexual attacks upon the victim were most likely to have been opportunistic.	There are points of similarity, for example, the same premises, victim, weapon and the various offences were committed during the one relatively short period of time.

The Crown argues that the two sets of offences being entirely distinct, the sentences should be cumulative (see Bray C.J. The Queen v. Carey (1974-1975) 11 S.A.S.R.
575 at 577).	In the second edition of his text "Principles of Sentencing", Mr. Thomas asserts at p.53 that "where two or more offences are committed in the course of a single transaction, all sentences in respect of these offences should be concurrent rather than consecutive.	Difficulty lies in establishing a sufficiently precise definition of the concept of a single transaction ... consecutive sentences are inappropriate when all the offences taken together constitute a single invasion of the same legally protected interest".	Pointing out at p.54 that it has been
held that burglary accompanied by violence towards the occupier of premises does not form a single transaction, "... consecutive sentences are appropriate in that case."


In Attorney-General v. Tichy (1982) 30 S.A.S.R. 84, Wells J., with whom King C.J. and Cox J. agreed, held that robbery under arms and shooting at a policeman who was in the vicinity after the robbers had left the premises, were separate courses of criminal conduct justifying cumulative sentences.	Commencing on p.92 His Honour acknowledges the difficulty in attempting to lay down comprehensive principles relating to the difficulties associated with the choice between concurrent or consecutive sentences.	But that is not to deny that there is a principle.	At p.93 His Honour says -

"Sometimes, a single act of criminal conduct will comprise two or more technically identified crimes. Sometimes, two or more technically identified crimes will comprise two or more courses of criminal conduct that, reasonably characterized, are really separate invasions of the community's right to peace and order, notwithstanding that they are historically interdependent; the courses of criminal conduct may coincide with the technical offences or they may not.	Sometimes, the process of characterization rests upon an analysis of fact and degree leading to two possible answers, each of which, in the hands of the trial judge, could be made to work justice.	The practice of imposing either concurrent or consecutive sentences cannot avoid creating anomalies, or apparent anomalies, from time to time.	What must be done is to use the various tools of analysis .to mould a just sentence for the conduct of which the prisoner has been guilty.	Where there are truly two or more incursions into criminal conduct, consecutive sentences will generally be appropriate.	Where,





whatever the number of technically identifiable offences committed, the prisoner was truly engaged upon one multi-faceted course of criminal conduct, the judge is likely to find concurrent sentences just and convenient.	There are dangers in each course.	Where consecutive sentences are imposed it may be thought that they are kept artificially apart where they should, to some extent, overlap.
Where concurrent sentences are imposed, there is the danger that the primary term does not adequately reflect the aggravated nature of each important feature of the criminal conduct under consideration."
Notwithstanding the analytical problems which may arise in a particular case, in my opinion there is a principle.		If there were not, why should the important distinction between cumulative and concurrent sentences be retained?	In this case I would have no difficulty in holding that it would be appropriate to make each of the sentences on the property offences concurrent, each of the sentences on the sexual assault offences concurrent and to make each concurrent sentence cumulative upon the other.




Weight to plea of guilty


The second matter raised by the Crown in support of the appeal is that the learned trial Judge gave too much weight to the Respondent's plea of guilty.	Although conceding that the plea avoided the necessity of the victim giving evidence before the jury and that it saved public expense, counsel for the Attorney-General maintained that little mitigation should be allowed in all the circumstances
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on that account.	It is true that the plea came at the last opportunity prior to the commencement of the trial.	The Respondent had over the time he was interviewed by the police, shortly after the commission of the offences, firstly denied any complicity and then later indicated a recollection of some parts of the events whilst continuing to deny that he was capable of doing the things alleged against him.		The Crown concedes that he might not remember every detail but says that the time to have indicated his plea was at the conclusion of the committal proceedings when he had heard all the evidence against him.	There were two preliminary	matters dealt with on the voire dire at trial, one relating to the admissibility of confessional material and the other going to identification.	During these proceedings the victim gave evidence and, although it was not necessary to go into the detail of the offences, Counsel for the Crown contends that the fact that it was necessary for her to give evidence at all was a reminder to her of all of those circumstances.

I have carefully considered all that His Honour had to say about that aspect of the matter.	True it may be that he did not advert to everything that was put to him on addresses on sentence but in my opinion it has not been demonstrated that he erred in principle.		The weight to be given to the late plea of guilty was a matter for His Honour's discretion in the circumstances which were all
freshly before him, and the sentence is not shown to be manifestly inadequate on that account.

His Honour found against the Respondent in respect of evidence brought before him on sentence, suggesting that the Respondent was acting in a dissociated state at the material time such as to mitigate the sentence.		The Crown conceded before the learned sentencing Judge that the crimes constituted an aberration on the part of the Respondent and were extraordinary and inexplicable.	Against these subjective elements the Crown placed the objective seriousness of the offences.	Undoubtedly, these competing considerations were considered by His Honour and the weight to be given to them in the exercise of his discretion is not a matter which I believe should be closely analysed and reviewed on an appeal by the Attorney-General.	To do so would be to invite applications for leave to appeal against sentences from convicted persons in which this Court is invited to exercise an independent assessment of the relative weight to be given to competing considerations.
This Court is not in a position to do that, except in clear
and exceptional cases.	The weight to be given to competing considerations is a matter for the sentencing Judge who is recently appraised of all the facts and who must take into account the general principles of sentencing which may prevail over the particularity of separate and distinct considerations forming part of the whole.
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Inadequacy of non-parole period


The Crown further argues that the non-parole period of 18 months is inadequate.	In The Queen v. Creed 37
S.A.S.R. 566 King C.J. (with whom Cox and Olsson JJ. agreed) at p.568 first referred to the principles relating to appeals by the Attorney-General and the principle of totality "namely that at the end of the day the sentencing judge has to stand back and look at the overall picture and decide whether the total of what would otherwise be an appropriate sentence is a fair and reasonable total sentence to impose".

As to the fixing of a non-parole period, His Honour went on -

"In fixing a non-parole period, as in fixing a head sentence, a judge has to bear in mind the purposes for which sentences are imposed.	The non-parole period, no less than the	head sentence, must reflect the basic consideration of justice that the punishment should fit the crime, having regard both to the offence and the offender, and it must reflect the community's sense of justice, what in some of the cases is called "the moral sense of the community".	For that reason alone the non-parole period, no less than the head sentence, should be properly proportionate to the gravity of the crime.

In every case, but particularly in the case of serious crimes such as the present, it is necessary that the non-parole period, no less than the head sentence, operate as a deterrent to others who may be minded to commit similar crimes.	It is necessary for the courts in fixing non-parole periods, just as in fixing head sentences, to convey a message to those who may be tempted to commit similar crimes, serious crimes, that the





commission of those crimes will result in a period spent in prison of a sufficient duration to operate as a real deterrent.	It is necessary, moreover, that the courts in fixing non-parole periods	no less than in fixing the head sentence, should make it clear that if there is repetition of crime, there will be no question of the punishment for the subsequent crimes being absorbed in that which is imposed for the earlier crimes, but that on the contrary the offender will have imposed upon him salutary punishment for the subsequent crimes also. The non-parole period, no less than 'the head sentence, must reflect the punitive, the deterrent, and also the preventive purposes of punishment.
The preventive purpose of punishment requires that a serious offender be deprived of the opportunity of posing any further threat to the public for a period of time which the gravity of his conduct justifies.•


As I have indicated, I consider that the concurrent sentences on the property offences and those on the sexual offences should have been made cumulative on each other which would produce the result of a total period of imprisonment of 9 years.	However, in all the circumstances of the case and in particular those relating to the Respondent personally, I am	not disposed to vary the
non-parole period.	It is undoubtedly low when set against the head sentence of 9 years but I bear in mind particularly the so called double jeopardy facing the Respondent in a Crown appeal against sentence.	Had I dealt with the matter at first instance I may well have imposed a somewhat higher non-parole period but that is not the test to be applied upon the hearing of an appeal.





I would allow the appeal in so far as it has succeeded on the question of concurrent and cumulative sentences but dismiss it in relation to the other grounds raised by the Attorney-General.
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