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Appeal - Appeal by Crown against Court of Summary Jurisdiction allowing appeal against revocation of firearms licences - whether magistrate constituting Court of Summary Jurisdiction erred in allowing appeal in excercise of his statutory discretion which enabled him to substitute his decision for that of the appellant.	Firearms Act ss.69, 72, 76 and 77.
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REASONS FOR JUDGMENT
(delivered 7 May, 1987)

This is an appeal by the Commissioner of Police pursuant to s.163 of the Justices Act against the decision  of Mr. Hannan, S.M., sitting as a Court of Summary Jurisdiction, who upheld an appeal by the present respondent pursuant to s.72 of the Firearms Act against the revocation of the respondent's firearms licences made by the Comrr,issioner of Police under s.69 of the Firearms Act.


The grounds of the present appeal are stated as follows:-

"l.	That the learned Stipendiary Magistrate erred in that he took into account irrelevant matters including:

	Economic loss and inconvenience which might result to WILSON from the revocation of his shooter's licence, made pursuant to Section 69 of the Firearms Act.


	That the Court of Summary Jurisdiction at Katherine, in dealing with WILSON on 1 May 1986 for offences of:


	Fail to produce firearm registration certificate, contrary to Section 104 of the Firearms Act;
	Unlawfully damage property, contrary to Section 251 of the Criminal Code;


	Discharge a firearm near a public place, contrary to Section 75(1A)(b) of the Summary Offences Act;


had not proceeded to conviction.

	That the learned Stipendiary Magistrate gave insufficient weight to relevant matters, including matters apparent from the facts which gave rise to those charges, namely


	WILSON'S demonstrated readiness to resort to the use of firearms when provoked.


	WILSON'S non-compliance with the conditions of his licence.


	That the learned Stipendiary Magistrate erred in that he regarded the revocation as part of the punishment of WILSON for those offences.


	That the learned Stipendiary Magistrate erred in giving insufficient consideration to the factor of public safety.
	That the learned Stipendiary Magistrate erred in that, in all the circumstances, he should have dismissed WILSON'S appeal."



Although I heard lengthy argument on the appeal before me, I have come to the conclusion that s.76 of the Firearms Act reposes in the Court of Summary Jurisdiction such wide powers on an appeal to that court as to render its decision virtually unassailable in the absence of a demonstrable error of law.

That section provides:-


•76.	A Court of Summary Jurisdiction has, on an appeal under this Division, all the powers, authorities, duties, functions and discretions which the Corr issioner has in relation to the decision the subject of the appeal."


In my opinion, the aim of this section is to empower the Court of Summary Jurisdiction to stand in the shoes of the Commissioner clothed with "all the powers, authorities, duties, functions and discretions which the Commissioner has in relation to the decision the subject of appeal."	This view is reinforced by the clear and express alternatives open to that Court on appeal by s.77 which provides:-
•77_ (1)	A Court of Summary Jurisdiction shall determine an appeal under this Part by -

	confirming the decision of the Commissioner; or


	substituting its own decision.


(2)	Where a Court of Summary Jurisdiction substitutes its decision for a decision of the Commissioner, the Commissioner shall take such action as is necessary to give effect to the decision so substituted."


It follows that the discretion given to a Court of Summary Jurisdiction is so wide and unfettered as to enable it to substitute its own decision for that of the Commissioner.

I am of the view, therefore, that on appeal to this Court, it is not open to the appellant to challenge the exercise of that discretion unless it can be shown to have been wrongly exercised according to recognized principles.
Those principles are laid down and expounded by the High Court in:-


Eouse v R (1936) 55 CLR 499 at 504-505;
Australian Coal and Shale Employees Federation v The Commonwealth (1953) 94 CLR 621 at 627
De Winter v De Winter (1979) 23 ALR 211 at 216-217;
Gronow v Gronow (1979) 144 CLR 513 and 519;
Mallet v Mallet (1984) 52 ALR 193 at 200-201, 206-
207 and 216-217; Norbis v Norbis (1986) 65 ALR 12 at 14-15, and 27.
5

Having reviewed all the evidence, I am far from convinced that the learned magistrate hearing the appeal at first instance, having seen and heard the respondent give evidence, supported as he was by evidence of reputation and having had before him the transcript of proceedings before Mr. Hook S.M., erred in any way in the exercise of his discretion by concluding that notwithstanding the Dunmara incident, the respondent was still a fit and proper person to carry out the activity authorized by the licences;	or that the learned magistrate erred in any other way or that his discretion miscarried having regard to those established principles.

Accordingly, I dismiss the appeal.

