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asc870051 IN THE tUPREME COURT OF THE NORTHERN TERRITORY
OF AUSTRALIA AT DARWIN

No. 278 of 1987	BETWEEN

CITY BUILDING CONTRACTORS (HIRING) PTY. LTD.

Plaintiff

AND:
ROADCON PTY. LTD.

Defendant


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 244  of 1987	BETWEEN:
ROADCON PTY. LTD.

Plaintiff

AND:

CITY BUILDING CONTRACTORS (HIRING) PTY. LTD.
Defendant



CORAM:	ASCHE J.



REASONS FOR JUDGMENT
(delivered the 15th day of June 1986)


City Building Contractors (Hiring) Pty Ltd ("CBC") seeks an order that Roadcon Pty Ltd ("Roadcon") be restrained from selling certain land at Berrimah (the Berrimah land).	In separate proceedings Roadcon seeks an
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order against CBC that a caveat lodged by CBC over the Berrimah land be removed.	These are interlocutory proceedings, but they are interconnected and have been heard together.

CBC is the registered proprietor of the Berrimah land.	It mortgaged that land to Roadcon on 27 May 1983 as security for a loan by Roadcon to City of $27,574-47.	That money has never been repaid nor has any interest ever been paid and the amount now owing by way of principal and interest is $53,403 as at 3/6/87.

At one stage that mortgage was transferred by Roadcon to the Commonwealth Trading Bank and subsequently transferred back by that bank to Roadcon.

On 1 July 1986 Mr McQueen the solicitor for Roadcon had a discussion with Mr Cilli a Director of CBC.	Mr Cilli inquired as to the amount owing under the mortgage and Mr McQueen promised to send him the details.	Mr McQueen also told him that Roadcon was demanding payment of the loan.	Mr Cilli said monies were owing from Roadcon to CBC (presumably he was alleging some kind of setoff) but Mr McQueen said he had no knowledge of that.

On 10 July Mr McQueen wrote to Mr Cilli.	This letter reads as follows:




"PMcQ:PP
10th July, 1986 Mr. G. Cilli,
P.O. Box 37939
WINNELLIE.	N.T. 5789.

Dear Gino,


Re: Roadcon Pty. Ltd. Mortgage from City Building Contractors (Hiring) Pty. Ltd.

I refer to our discussions on the 1st July and would advise that following enquiries I have made of Mr Kissane it would appear that the balance owing under the mortgage is $45,222.00.

I enclose herewith a photocopy of the calculations prepared by Mr. Kissane for your attention.

I would be pleased if you could calculate monies which you allege are owing to your company by Roadcon Pty.
Ltd. so that we can try to get the matters resolved and the mortgage discharged as soon as possible.

Yours faithfully,



PETER MCQUEEN
Encl. "


There does not appear to have been any reply to that letter and in particular neither Mr McQueen nor any representative of Roadcon seems to have been given any details of any moneys allegedly owing by Roadcon to CBC.

on 11 August 1986 Mr McQueen as solicitor for Roadcon wrote to CBC in the following terms:-


"PMcQ:GM
11th August, 1986

The Manager,
City Building Contractors (Hiring) Pty Ltd c/- Peat Marwick Mitchell & Co
6th Floor
City Mutual Building
64 Cavenagh Street DARWIN	NT 5790

Dear Sir,

Re:	Mortgage to Roadcon Pty Ltd

I refer to previous correspondence and in particular to my letter to you of the 10th July 1986 indicating that the balance owing under the mortgage as at the date was
$45,222.00.

You are hereby required to repay all monies owing under the mortgage to Roadcon Pty Ltd within 14 days.

Should you fail to pay the moneys within the time provided, you are hereby given notice pursuant to section 132 of the Real Property Act that the Mortgagee proposes to exercise the Power of Sale contained in the Mortgage pursuant to the provisions of the said Act without further notice to you.


Yours faithfully,



PETER McQUEEN"


Thereafter no payments either of principal or interest were made and Roadcon determined to realise its security by selling the Berrimah land and instructed a firm of estate agents to sell by auction.	The auction took place
on 20 February 1987 but no bids were received above the reserve price.	However negotiations were then commenced between Roadcon and a company known as Precision Fabrication Pty Ltd ("Precision").	The result of those negotiations was that on 3 March 1987 a contract was executed between Roadcon and Precision whereby Precision purchased the Berrimah property from Roadcon for the sum of $87,200-00.

Mr Cilli claims that prior to the transfer of the mortgage to the Commonwealth Trading Bank CBC formally requested a redemption of the mortgage from Roadcon.	This is denied by Roadcon.	(See affidavit of Mr Wilson, a Director of Roadcon sworn 3/6/87).	Mr Cilli says also that CBC also sought to redeem the mortgage at the time it had been transferred to the Bank but says it was prevented because the Bank sought that CBC pay the Bank not only the amount of mortgage principal and interest but also other debts due by Roadcon to the Bank.

He exhibits a letter from the Bank as proof of this.	The letter however is somewhat ambiguous.	It states that the Bank is willing to discharge "its submortgage", "on receipt of our total indebtedness to Roadcon".	It is true that the letter then speaks of lodging "surplus funds" "pending resolution of the dispute between yourselves", and this might suggest that the Bank was asking for a discharge of other liabilities to it by Roadcon, but it might also



suggest that the Bank was merely indicating that it was not going to be involved in any disputes between CBC and Roadcon over what was owing between them after the Bank had been  paid out on the mortgage.	Mr Wilson says that the only reason for the transfer of the mortgage to the Bank was because CBC had not paid the loan, and Roadcon needed money to meet contract commitments.	He denies that CBC was ever requested  to pay to the Bank any more money than was owing by CBC to Roadcon under the mortgage.

Mr Cilli claims that upon the retransfer of the mortgage from the Bank to Roadcon CBC made further efforts to redeem the mortgage and was refused "except on condition that (CBC) pay additional money to the money advanced and the interest thereon".

This again is denied by Mr Wilson and it seems at odds with the letter sent by Mr McQueen to Mr Cilli of 10/7/86 which contains calculations which seem referable only to the principal and interest owing on the mortgage.  Mr Wilson does concede that Mr Cilli on or about 11 September 1985 offered to pay the monies owing under the mortgage but neglected  to do so.	He says that Mr Cilli was asked to pay on a number of occasions.	Mr Wilson also concedes that on numerous occasions Mr Cilli has claimed that Roadcon owes CBC moneys.	Mr Wilson denies this and
says that despite repeated requests for particulars Mr Cilli



has not supplied them.	I am bound to remark that even in his affidavits filed in these matters Mr Cilli has done no more than allege that Roadcon owed money to CBC "in respect of arrears of rent and other miscellaneous debts" and does not otherwise particularise them.	Furthermore there seems to have been at no time either any formal tender from CBC of the money owing on the mortgage or any letter from CBC seeking either the amount owing on the mortgage or any discharge of the mortgage save for a letter of 13/4/87 from CBC's solicitors to Roadcon's solicitor in which a specific payout figure is sought of the principal and interest of the mortgage and an offer to pay this figure in return for a Memorandum of Discharge.	That letter was written nearly two months after the auction had been held and about 5 weeks after Roadcon had entered into a contract of sale with Precision.

On 9/4/87 CBC lodged a caveat forbidding registration of the contract of sale and claiming to be entitled in priority to Roadcon to the Berrimah land.	On 23/4/87 by Originating Summons Roadcon called upon CBC to show cause why the caveat should not be removed.

On 7/5/87 CBC issued a writ and statement of claim against Roadcon seeking a declaration that the exercise of the power of sale by Roadcon was invalid, an order that the sale be set aside, an order that accounts be taken as to the



principal and interest due under the mortgage and an order that Roadcon execute a discharge of the mortgage on payment of the sum to be found due.	Damages are not specifically claimed.

CBC further sought that Roadcon be restrained from selling or transferring the land until the action was heard; and issued a summons seeking an interlocutory injunction in those terms.

These are the matters now before me.


In its Statement of Claim CBC pleaded inter alia:-


	that the relevant notices were not given or received in accordance with the terms of the mortgage or the Real Property Act.


	that CBC was at all times willing and able to redeem the mortgage.


	that Roadcon did not exercise its power of sale in good faith.




Whether or not the relevant notices were properly given or received depends upon s. 132 of the



Real Property Act and paragraph (a) of the Schedule of the Instrument of Mortgage between CBC and Roadcon.

S. 132 provides so far as relevant:


"Every mortgage and encumbrance under this Act shall have effect as a security, but shall not operate as a transfer of the land thereby charged, and in case default be made in the payment of the principal sum, interest, annuity, or rent-charge, or any part thereof thereby secured, or in the observance of any covenant therein expressed or implied, and such default be continued for the space of one month, or for such other period of time as may therein for that purpose be expressly limited, the mortgagee or encumbrancee may give to the mortgagor or encumbrancer notice in writing to pay the money then due or owing on such mortgage or encumbrance, or to observe the covenants therein expressed or implied, as the case may be, and that sale will be effected if such default be continued,
...n.

S. 133 then gives the mortgagee the power of sale if the default continues for 1 month.

Paragraph (a) of the Schedule to the Mortgage provides that "the principal sum shall be paid on the expiration of twelve (12) calendar months from the date hereof, or after the expiration of such twelve (12) calendar months on demand by the mortgagee in writing within
fourteen (14) days notice of such demand." added).
 (Emphasis
The argument advanced by CBC is that thE Notice of
11 August 1986 (previously set out) did not operate as a valid notice pursuant to s. 132 because on 11 August 1986 CBC was not in default because no notice pursuant to paragraph (a) of the Schedule had been served.	The Notice of 11 August 1986 was therefore a nullity and the provisions of s. 132 were not brought into play to give Roadcon the right to sell the land thereafter.	Mr Coulehan for CBC argues that the letter of 10 July 1986 from Roadcon's solicitor to Mr Cilli (previously set out) was not, in its terms, a letter of demand.	At most it was a response to an inquiry by Mr Cilli as to what was then owing.	It is not suggested that there is any other letter in existence which complies with paragraph (a) of the Schedule.

Mr Reeves for Roadcon refers me to the terms of the letter and in particular to the commencing words "I refer to our discussions on the 1st July".	He submits that in its context the letter imports what Mr McQueen, the solicitor for Roadcon said to Mr Cilli on that date.

I refer accordingly to what Mr McQueen says in paragraph 3 of his affidavit.


"3.	On the 1st day of July 1986 I received a telephone call from MR. GINO CILLI whose voice I recognised from previous discussions.	Mr Cilli told me that he wanted to know the amount of money which was owing by the plaintiff to the defendant under the terms of the mortgage entered into



between the parties.	I told him that the defendant was demanding payment of the monies owing and that. once I was aware of what. that amount was I would write to him and inform him of same.	He said that monies were owing by the defendant to the plaintiff pursuant to other agreements but I said that I had no knowledge of any monies owing as he alleged and that I had instructions that in fact further monies were owing by the plaintiff to the defendant other than the monies secured by the mortgage."


This conversation is not denied in any affidavits filed on behalf of CBC.

The letter of 10 July enclosed calculations as to the amount of principal and interest owing from 27 May 1985 to 4 July 1986 (see affidavit of Mr McQueen sworn 10 June 1987).

Mr Reeves refers me to RE the Colonial Finance Mortgage Investment & Guarantee Corporation Ltd. (1905) 6
S.R. (NSW) 6 at p. 9 where Walker J., speaking of the requirement of a demand, said:-

"There must be a clear intimation that payment is required to constitute a demand; nothing more is necessary and the word 'demand' need not be used; neither is the validity of a demand lessened by its being clothed in the language of politeness; it must be of a peremptory character and unconditional, but the nature of the language is immaterial provided it has this effect."


Now even in the context of the conversation deposed to by Mr McQueen I cannot accept this letter as a demand in


writing.		It is very close.		On 1 July 1986 Mr McQueen tells Mr Cilli that Roadcon was demandir.g payment of the monies owing.	But there is the further conversation of some possible setoff to CBC, and the letter does not deny that, at least as a possibility.	I consider that the letter is a "clear intimation that payment is required" because it refers to the conversation and encloses calculations to show what is owing.	But is the letter of that peremptory and unconditional character that Walker J. speaks of?	In my view it is not, because it invites further negotiation or calculation by asking CBC to particularise the monies which it claims are owing by Roadcon to it and speaks of trying to get matters resolved and the mortgage discharged as soon as possible.		Taking the most favourable interpretation to Roadcon that I can find I can take it no further than an intimation - perhaps a strong intimation - that Roadcon wished payment as soon as possible but were prepared to give CBC the opportunity to put forward any claims	which might decrease the amounts owing by CBC.	I appreciate that Roadcon denies that any monies are owing by it to CBC; and no doubt the letter was a challenge to CBC to prove otherwise; but the request for particulars is made and the clear inference is that Roadcon would stay its hand at least until CBC availed itself of the opportunity given.

That does not, however, end the matter.	What occurred after that letter becomes important because of the
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inactivity of CBC.	Indeed it becomes relevant in the same way as Sherlock Holmes' famous illustration of the failure of the dog to bark in the night.	In the proper context inactivity can be as significant as activity.

Firstly CBC did not answer the letter; nor does it appear that Mr Cilli or any other officer of CBC provided verbally or in writing any particulars of any debts or obligations or amounts owing by CBC to Roadcon.	(See the affidavit of Mr Wilson - paragraph 2 (j)).	Nor did CBC  pay or offer to pay any amounts owing under the mortgage after the letter of 10 July 1986.	Yet, as I have found, the letter was a clear intimation that payment was required even if it was not a demand in writing.	Furthermore the affidavit of Mr Wilson sworn 3 June 1987 clearly sets out that several verbal demands for the discharge of the mortgage had been made before the date·of that letter and various promises either conditional or unconditional to repay made by Mr Cilli in 1984 and 1985.	I am not impressed by the assertions of Mr Cilli that he was attempting to redeem the mortgage.	So far as the affidavits indicate he went no further than general statements and no tender and no offer in writing was made by CBC to Roadcon until the letter of 13 April 1987.

Long before that time CBC had received from Roadcon the Notice of 11 August 1986 pursuant to s. 132 of the Real


Property Act.	Fourteen days from the date of receipt cf that Notice by CBC and pursuant to paragraph (a) of the Schedule to the mortgage and s. 132 and 133 of the Act Roadcon became at least apparently clothed with the power of sale of the property.	Thereafter CBC must have known that it stood in peril of such sale.		In those circumstances it behoved CBC to act, particularly before thir& parties became involved.	Yet it did nothing.	More importantly it did nothing when Roadcon put the Berrimah land up for auction.
Yet it received notice that the auction was to proceed on 20 February 1987. According to Mr McQueen's affidavit sworn 6 May 1987 he informed Mr Cilli on 19 February 1987 that the auction would take place the next day unless CBC paid the monies owing to Roadcon prior to the commencement of the auction at 11am the following day.	Mr Cilli made no arrangements to pay.	These allegations in Mr McQueen's affidavit are not denied.	Furthermore there is an affidavit by a Mr Doyle a real estate agent that his firm arranged for advertisements of the proposed auction to appear in the N.T. News on 4, 7, 12, 14, 17 and 18 February 1987 and that a large sign was displayed on the premises from 20 January 1987.	The reserve price was not reached but after Precision showed interest there were some negotiations and it appears from the same affidavit of Mr McQueen that instructions were given to the agents not to complete any contract until 3 March 1987 in order to give CBC a further opportunity to pay the monies owing.	When CBC failed to do this a contract of



sale was executed that day between Roadcon and Precision for the sale of the property for $87,200.


It was not until 9 April that CBC was finally galvanised into action.	On that day it lodged a caveat forbidding registration of any dealings with the subject land.	I will deal with the terms of the caveat hereafter. On 13 April 1987 its solicitors wrote to Roadcon's solicitor seeking a payout figure for the mortgage and an offer to pay that amount in return for a discharge of the mortgage.	On
23 April Roadcon issued an originating summons seeking removal of the caveat.	On 7 May CBC issued the Writ and Statement of Claim previously referred to and an application for an injunction restraining Roadcon from selling or transferring the land.	On that day the various applications were adjourned for a speedy hearing and Roadcon gave an undertaking not to transfer the land without giving CBC notice in writing.

Precision, by its director Mr Mccourt, states that it is ready willing and able to complete the purchase of the land and that the continued delay in completion of the contract is causing it damage and expense.

In these circumstances I am asked to grant an interlocutory injunction restraining Roadcon from selling or transferring the Berrimah land.


Mr Reeves has submitted something of a rolled up plea of laches, waiver and acquiescence.	The rather confusing uses of these terms are discussed comprehensively in Meagher, Gummow & Lehane - Equity Doctrines & Remedies - 2nd Edition at pp. 755-767.	In Sargent v A.S.L.
Developments Ltd (1974) 131 CLR 634 at 655 Mason J. as he then was said:-


"Any discussion of the principles governing the circumstances in which a party's words or conduct may preclude him from exercising a legal right which he possesses is beset with difficulties.
They have their origin in the differences to be found in the various doctrines (election, waiver & estoppel) which may come into operation and in the differing concepts which each doctrine has at times been thought to embrace."


I accept that the conduct of CBC here amounted to waiver of its right to reject the notice of 10 July 1986. In Selwyn v Garfit (1888) 38 Ch. D. 273 a mortgage deed contained a covenant to pay at the expiration of 6 months
and a power of sale with a proviso that the power should not be executed until the mortgagee had given notice to the mortgagor to pay off the debt and default should have been made for 3 months.	The mortgagor subsequently incurnbered his equity of redemption.	Two months after the date of the mortgage the mortgagee gave notice to the mortgagor to pay off the debt and 7 months after the date of the mortgage sold the property to the defendant.	In an action by the mortgagor to set aside the sale it was held that, 3 months
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not having elapsed since default in payment of the n-,ortgage debt, the proviso had not been complied with  and  the sale was invalid; and that as the mortgagor had incumbered his
equity of redemption he was not in a position to waive the necessity of notice.


At p. 284 Bowen L.J. said:-


"What is waiver?	Delay is not waiver.	Inaction is not waiver though it may be evidence of waiver.
Waiver is consent to dispense with the notice.	If it could be shown that the mortgagor had power to waive the notice and that he knew that the notice had not been served, but said nothing before the sale and nothing after it, although this would not
be conclusive, there would be a case which required to be answered."


In the present case, CBC had that power to dispense with the notice or its strict provisions which the mortgagor did not in Selwyn v Garfit.	It was guilty of inaction for 8 months after the Notice of Demand pursuant to s. 132 and it said nothing before or after the auction or before or immeeiately after the sale though with full knowledge of the auction and the sale and did not finally act until about 5 weeks later by letter and about 2 months later by action.	I am well aware of the remarks of Lord Wright in Ross T. Smyth & Co. Ltd. v T.D. Bailey Son & Co. (1940) 3 All E.R. 60 at
70 that •waiver is a vague term used in many senses" but
this seems to me a case of waiver in the sense suggested by Bowen L.J., that inactivity, with knowledge of what should be done, can, and in this case does, amount to waiver.


See also: In Re Thompson & Holt (1890) 44 Ch. D.
492 at 500 per Kekewich J.


Furthermore I would hold that acquiescence has been established against CBC in the first of the three senses in which that term has been discussed by Meagher Gummow and Lehane at paragraph 3618.


In De Bussche v Alt (1878) 8 Ch. D. 314 Thesiger L.J., while deprecating the term said, however,


"If a person having a right, and seeing another person about to commit or in the course of committing an act infringing on that right, stands by in such a manner as really to induce the person committing the act, who might otherwise have abstained from it, to believe that he assents to its being committed he cannot afterwards be heard to complain of the act.	This, as Lord Cottenham said in the case cited, (i.e. Leeds v Earl of Amherst (1846) 2 Ph. 117) is the proper sense of the term 'acquiescence' and in that sense it may be defined as quiescence under such circumstances as that assent may be reasonably inferred from it, and is no more than an instance of the law of estoppel by words or conduct.•

In Glasson v Fuller (1922) S.A.S.R. 148 at 161 Poole J. said:-


" 'Acquiescence' is used in two senses.	If one stands by while he sees the violation of his right in progress, and takes no steps to interfere, he is said to acquiesce in the violation, and he may be thereby debarred from his remedy in respect of it. This is acquiescence in the strict sense, but its effect has nothing to do with the lapse of time, and it has no relation to laches."


It is in this first sense mentioned by His Honour that I consider CBC has acquiesced in the actions of Roadcon.	In the same sense Griffith C.J. in Cashman v
7 North Golden Gate Gold Mining Co (1897) 7 Q.L.J. 152 at 153-4 employed one of the two meanings of acquiescene in which he interpreted the term:-


"The term also bears another meaning.	It may be fairly applied to a man who, seeing an act about to be done to his prejudice, stands by and does not object to it.		He may be very properly said to be acquiescing  in that act being done.	But the difference in point of law in the legal  consequences of the two kinds of acquiescence is quite clear.	A man who stands by and sees an act about to be done which will be injurious to  himself, and makes no objection, cannot complain of that act as a wrong at all.	He never has any right of action, because he stands by and allows the act to be done."


It seems to me that to ground that form of acquiescence on the principles of estoppel is the simpliest and most understandable approach; and it accords with common sense that CBC should not now be heard to complain of the invalidity of the notice of 10 July 1986; when it has stood by with full knowledge that that notice at least corroborated earlier verbal requests for payment and left it in little doubt that payment was being sought; when the notice of 11 August 1986 expressly referred to the mortgagee's intention to exercise the power of sale; when auction and later sale took place to its full knowledge and the rights of a third party became affected.	There is not,


therefore in my view a serious question to be tried on this aspect of the claim; but if there were, and I were then to look to the balance of convenience (see Australian Coarse Grain Pool Pty Ltd v Bartley Marketing Board of Queensland (1982) 46 A.L.R. 398 I would take the view that the balance of convenience rests squarely with Roadcon which has been  led by the action or inaction of CBC to involve a third  party who may now have a claim for damages or specific performance against it, whereas the rights of CBC if any can properly be quantified in damages.	Mr Coulehan argues that I should not take into account the rights of the third party since Roadcon cannot give to Precision any greater right  than it has itself and he would submit that it has none.
See Forsyth v Blundell (1973) 129 C.L.R. 477.	But insofar as this depends on the invalidity of the Notice of 10 July 1986 I am of opinion for the reasons already set out that this invalidity cannot be relied on by CBC.

CBC, however, maintains a further claim which is that if Roadcon had the right to exercise a power of sale of the property, then it did not do so in good faith.	The foundation for this is a letter from a firm of estate agents which is annexed to Mr Cilli's affidavit of 2 May 1987 and which gives an estimate of the value of the Berrimah  property at $160,000-00.	This, of course, is very much more than the amount received by Roadcon from Precision which was
$87,200.	I note that the letter of the estate agents makes


it plain that their estiffiate is	not a formal valuation and it is also relevant to note that the price paid by Precision was paid after the property had been advertised and then auctioned at a public auction and passed in with a reserve of $70,000-00 and no bids higher than $65r000-00.	In those circumstances one may query the optimism of the estate agents who suggest a figure of $160,000-00 but these are matters of some uncertainty and there is no suggestion that the estimate is not made in good faith.


In Westpac v Mousellis (1985) 37 N.T.R. 1 Nader J. referred to the present differing approaches taken by the courts to the duty of a mortgagee exercising his power of
sale.	In Cuckrnere Brick Co. Ltd v Mutual Finance Ltd (1971)
1 Ch. 949 the Court of Appeal held that the mortgagee owed a duty to the mortgagor to take reasonable care to obtain a proper price.	This test has not been adopted in Australia and in Bruton Investments Pty. Ltd v Underwriting
& Insurance Ltd (1980) 39 A.C.T.R. 47 Sheppard J. refused to follow the Court of Appeal and took the more classical approach that the mortgagee's duty was merely to act in good faith, that is without fraud and without wilfully or recklessly sacrificing interests of the mortgagee.

Nader J. himself did not find it necessary in Westpac v Mousellis to resolve the difference.	Nor, on an application for an interlocutory injunction, do I find it so



necessary.		It is sufficient that, on the discrepancies of the figures there is a serious question to be tried but on the balance of convenience I must again find in favour of Roadcon.	Not only are there rights of a third party now to be considered but this dispute is quite obviously in the realms of figures and valuations, and the plaintiff (i.e.
CBC in this action) must bear the onus of satisfying the court that damages would not be an adequate remedy.	There is no suggestion that Roadcon would not be able to meet such damages as it might have to pay if CBC were successful.
Furthermore the conduct of CBC already discussed must militate against its succeeding on an application for a remedy which is in the discretion of the court.

The final matter which Mr Coulehan relies upon as raising a serious question to be tried is the allegation of CBC that it endeavoured to redeem the mortgage.		On this aspect there is really only the letter of CBC's solicitors  of 13 April 1987 written after the sale by CBC to Precision. Earlier suggestions of attempts to redeem the mortgage are made in the affidavits of Mr Cilli but do not seem to have contained anything more than verbal and informal requests  and certainly there is no evidence of tender.	On the view I take on the affidavit material before me as already set out Roadcon had a right to sell to Precision.	The earlier requests to redeem made before that sale are not taken to  the stage that one can treat this as a serious issue and the
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one formal request made after the sale was in my view made too late.	There can therefore be no serious question to be tried.


It remains to deal with the caveat placed on the land by CBC.		In the view I have taken it necessarily follows that CBC cannot show cause why the caveat should not be removed.	In any event it is somewhat of a misdescription insofar as it recites a contract between Roadcon and Mr Mccourt rather than between Roadcon and Precision.

The orders will therefore be:-


	that the Summons issued by CBC in Action 278 of 1987 be dismissed.


	that in the Originating Summons issued by Road in Action No. 244 of 1987 the

Registrar-General be ordered to remove the caveat therein described.

	that in Action No. 278 of 1987 the question of damages if any sustained by Roadcon be adjourned sine die to be restored to the list on 7 days written notice by either party.

24
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	that in Action 244 of 1987 the question of damages if any sustained by Roadcon by reason of the filing of the caveat be adjourned sine die to be restored to the list on 7 days written notice to either party.


	that in Action 278 of 1987 CBC be at liberty to apply to amend its Statement of Claim to claim damages in such way as it may be advised and that the question of costs be reserved.


	that in Action 278 of 1987 the plaintiff pay the defendant's costs of these proceedings to be taxed in default of agreement.


	that in Action No. 244 of 1987 the defendant pay the plaintiff's costs of these proceedings to be taxed in default of agreement.


