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IN THE ELECTION TRIBUNAL OF '£HE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN

ET No. l of 1987
 




IN THE MATTER OF

The Election for the Seat of Barkly AND
IN THE MATTER OF
The Electoral Act BETWEEN:
MARGARET ANNE HICKEY
Petitioner
AND:

IAN LINDSAY TUXWORTH
First Respondent
AND:
ARTHUR THOMAS HANGAN
Second Respondent

CORAM:	NADER J.


REASONS FOR JUDGMENT
(delivered 30 July 1987)



This is an application to the Election Tribunal by Petition pursuant to section 120 of the Electoral Act.
The Petitioner, Margaret Anne Hickey, seeks a declaration that the last election for the electoral division of Barkly was void. The writ for the election was issued by the Administrator on 16 February 1987.	At noon on 24 February, Mr A.T. Hangan, the Second Respondent declared the names and addresses of all candidates nominated.	Polling was conducted on 7 March 1987, and the result of the election was declared on 16 March, when it
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became known to Mr Hangan.	Four persons had been nominated as candidates.	I shall refer to them by their surnames only.	They were Mr Hallett, Ms Hickey, Mr Smith and Mr Tuxworth.	It should be remembered that Ms Hickey is the Petitioner and Mr Tuxworth, the First Respondent.	All candidates, except Ms Hickey, were endorsed by political parties: Mr Hallett by the Australian Labor Party, Mr Smith by the Country Liberal Party, and Mr Tuxworth by the Territory National Party.		I apologise if I have misnamed any of those political parties.		Ms Hickey stood as an independent.

The number of primary votes recorded for the candidates were as follows:


Hallett
314
Hickey
581
Smith
301
Tuxworth
729





As no candidate had an absolute majority of first preference votes, a distribution of preferences was necessary.	Mr Smith had the least number of first preferences.	His second preferences were distributed as follows:


Hallett Hickey Tuxworth
 
56
71
174
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After that distribution the voting stood as follows:



Hallett
370
Hickey
652
Tuxworth
903



There still being no candidate with an absolute majority, the candidate with the least number of votes, namely, Mr Hallett, was excluded and his preferences were distributed as follows:


Hickey Tuxworth
 
301
69


After that distribution, the voting stood as follows:



Hickey Tuxworth
 
953
972




These figures show the progress of a recount in which Ms Hickey fared better by one vote and Mr Tuxworth worse by one.	I mention it for completeness, although it has no bearing on anything the Tribunal has to decide.

Mr Tuxworth, therefore, gained the victory over Ms Hickey by 19 votes in a ballot in which 1925 formal votes were cast.
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The Petition alleges that at the date of nomination, Mr Hallett was not an Australian Citizen as required by section 20 of the Northern Territory (Self-Government) Act 1978 (Commonwealth).	The material parts of the section are as follows:

QUALIFICATION FOR ELECTION

20....a person is qualified to be a candidate for election as a member of the Legislative Assembly if, at the date of nomination -
	he is an Australian citizen;




The evidence relevant to the question of Mr Hallett's citizenship, all to the same effect, leads to the inescapable conclusion that he was not an Australian citizen at the time of nomination.	He was nominated by eight persons on the prescribed form, dated 19 February 1987: exhibit B.	Mr Hallett signed the form which contained a false declaration that he was qualified in accordance with Division 2 of Part III of the Northern
Territory (Self-Government) Act 1978 of the Commonwealth to be a candidate for election as a member of the Legislative
Assembly.	Section 20 of that Act is part of Division 2 of Part
III.	Mr Hallett was therefore not qualified to be a candidate for election as a member of the Legislative assembly.

Therefore, votes cast for Mr Hallett, whether as first or subsequent preferences, were invalid as having been cast for a person unqualified to be a candidate.
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It was submitted on behalf of Ms Eickey that the mere participation of an unqualified candidate in the election invalidated the whole election: that it tainted the whole election with illegality.		I was referred to much authority.	The submission is not sound.	Merely to imagine some possible situations compels one to the conclusion that the proposition is too broad.	Something more is required than  the  mere participation of an ineligible candidate.	If, for example, there are only two persons in a ballot, one of whom is ineligible, is there any reason why the other should not be returned as validly elected?	What of circumstances where a candidate returned as elected was not ineligible and has an absolute majority upon first preferences cast for him, or where the ineligible candidate's preferences could not have affected the result of the poll, as where the successful candidate would have won without the aid of any votes he may have received upon distribution of the ineligible candidate's preferences?

Counsel for Mr Tuxworth submitted that the illegal participation of Mr Hallett in the poll should be ignored.	One can assume, he argued, that those voters who gave their first preferences to Mr Smith and their second preferences to Mr Hallett, if Mr Hallett had not been a candidate, would have given their second preferences to the person to whom they gave their third preferences, and, where that was Mr Tuxworth, Mr Smith's second preferences would have gone directly to Mr Tuxworth without the interposition of Mr Hallett.	Those who gave their first preferences to Mr Hallett, it can be assumed, would have
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given their first preferences to the person who, in the event, received their second preferences.	Attributing such constancy of purpose to the voter, it would follow that where Mr Tuxworth received votes upon the distribution of Mr Hallett's preferences, if Mr Hallett had not taken part in the ballot, those votes would have gone directly to Mr Tuxworth.	In a nutshell, Mr Tuxworth says that the result of the election would have been precisely the same if Mr Hallett had not taken part, and, since this Tribunal has a pragmatic task, the Petition ought to be dismissed.

Mr Tuxworth's counsel, with some force, points out that Mr Tuxworth has not in any way contributed to the present situation.	He is innocent.	The Tribunal would be slow indeed to compel him to face the electorate again.

The Second Respondent, Mr Hangan, for whose assistance as an impartial and experienced voice I am grateful, also made submissions through counsel.	He contended that the extreme position of the Petitioner ought to be rejected.	He also submitted that the 'logical' approach of Mr Tuxworth was unrealistic.	Counsel said, 'In our submission, your Honour has to look at the results that have been obtained under the voting with the present candidates; that is that Mr. Tuxworth has gained a majority of only 19 votes.'		Mr. Farquhar said that if Mr Hallett had received 300 votes and Mr Tuxworth's majority had been in excess of 300 votes, the result should stand, but, because there is such a small majority and such a substantial
file_7.png



····~-·····--------
'.

number of votes for hr Hallett it would be impossible to know what the result of the ballot would have been if Kr Hallett had not taken part.	It is impossible for the Tribunal to put itself into the minds of the electors and to draw conclusions as to how they would have voted if Mr Hallett had not taken part.	I  gathered Mr. Farquhar to be saying that there is no means by which the Tribunal can know what the result of the election would have been without Mr Hallett.	Mr Tuxworth may have fared worse, he may have fared better or he may have done as well.	There is no rational basis upon which I can know what would have been the result.	There are no criteria by reference to which it is possible to say how the voters would have voted in the absence of Mr Hallett.	Any conclusion I might reach in the matter could never be better than a guess, and a barely educated one at that.

The powers of the Tribunal are set out in section 124 of the Electoral Act.	The relevant ones for present
purposes are powers to declare that a person who was returned as elected was not duly elected [par.(h)], to declare a candidate duly elected who was not returned as elected [par.(j)J, or to declare an election void [par.(k)].	Subsection (2) of that section empowers the Tribunal to exercise its powers on such grounds as it thinks fit.

During the course of the hearing the question was touched upon whether section 126 of the Act was applicable to proceedings to declare an election void: see s.124(1)(k).	In its terms it does not apply and I can see no reason for applying the
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'
'idea' contained  in section  126 without statutory authority.	It seeIT.s to me that the thought behind section 126 is that where an attack is made on the return of a successful candidate for some irregularity perpetrated on his behalf,  but  without  his knowledge or dishonesty, unless the conduct was likely to
have affected the result, the Tribunal is not to declare him not to have been duly elected nor to declare someone else duly elected.	That is not the case here.	No irregularity on the part of Mr. Tuxworth, or of any person on his behalf, with or without his knowledge, is alleged.

Indeed, by reason of the unusual circumstance that the return of a candidate whose conduct was beyond reproach is under attack, the Tribunal at first hesitated to make the inevitable order.		Mr. Farquhar's submissions on behalf of Mr. Hangan are so patently correct that they only had to be stated to be accepted. In a ballot where 1,925 formal primary votes were cast, where the ineligible Mr. Hallett received received 370 votes before his elimination, and where the winner, Mr. Tuxworth, won by only 19 votes, it would be a rash person indeed who could say that the result would not have been different if Mr. Hallett had not taken part.	The variable factors are bewildering and too numerous and subtle to identify.	The only just course is to declare the election void and to allow the Administrator to act under section
134 of the Electoral Act.



Therefore, I declare the last election for Barkly to be

void.
file_9.bin




6

The question remains to be decided whether any order for costs ought to be made, and, if so, against whom.	There will be further proceedings to determine that question.

Another outstanding matter is the extent, if at all, that Mr Terry Smith, the Leader of the Opposition, may have been aware of Mr Hallett's ineligibility before the election.	I have been assured by Mr Waters on behalf of Mr Smith that Mr Smith had no such knowledge.	I accept that assurance.	In any event, the evidence to the contrary is vague and equivocal.	I am satisfied that Mr Smith at any material time had no reason to believe or to suspect that Mr Hallett was not eligible to be a candidate.	The call that emanated from Mr Smith's office to which I made reference during the proceedings was made by a Mr Gary Gray without the knowledge of Mr Smith who became aware of it only  well after the close of nominations.	In short, no responsibility for the present problem, direct or indirect, can be attributed to Mr Smith.

