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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 723 of 1985
 






BETWEEN:
MAURICE ROYCE GALL
Plaintiff
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AND:
ERIC ANTHONY ELFORD

Defendant


CORAM:	O'LEARY C.J.


REASONS FOR JUDGMENT
(delivered 29 July 1987)


By Writ of Summons issued out of the court on
3 December 1985, the plaintiff, Maurice Royce Gall, sued the defendant, Eric Anthony Elford, for damages for personal injuries alleged to have been sustained by him as the result of the negligence of the defendant in the operation of an electrical circular saw at his residence on 27 August 1985.

By his Statement of Claim, as amended, the plaintiff alleges that on the above date the defendant, at his residence 59 Paterson Street, Wulagi, was operating a circular saw powered by an attached electric drill at a time when the plaintiff, to the knowledge of the defendant, was sitting some 6 feet away from him.	It is further alleged that the plaintiff was then lawfully on the defendant's
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premises, and that, therefore, the defendant owed a duty of care to him to operate the saw correctly and in such a manner as not to endanger him.	That, it is alleged, he failed to do, and, as a consequence, the plaintiff suffered a serious injury, namely, a severed left thumb.

The plaintiff claims that the circumstances in which he suffered that injury are that, in the course of operating it, the saw became jammed in a cut in a piece of timber, and, whilst the defendant was trying to free it from the timber, it flew from his grip, striking the plaintiff on the left thumb, thus causing him his injury.

The particulars of the defendant's negligence as set out in the Statement of Claim are -

"(a) operating the saw with a fixed trigger, whereby when the trigger was engaged the saw continued to operate notwithstanding it was not held in the operators hand;

	attempting to remove the saw from the cut in wood in which it had jammed whilst the plaintiff was sitting nearby without turning off or attempting to turn off the fixed trigger switch thereon;
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	operating the saw with the functions of his right hand diminished by the little finger thereof remaining inactive and in a support as a result of medical treatment for a compound dislocation injury;


	causing the saw to fly from his hands and strike the plaintiff while the blade thereof was revolving under full power;


	using the saw with a blunt blade;


	using the saw on timber fixed to a saw bench by three instead of four supports whereby the timber being sawed was not correctly supported and firmly held on the said bench and liable to twist and jam the saw blade."



By his Defence, also as amended, the defendant admits that he was operating the saw as alleged in the Statement of Claim, that, at the time, the plaintiff was lawfully on his premises and that, to his knowledge, was sitting some 6 feet away from him.	He admits that, in the circumstances, he owed a duty of care to the plaintiff to operate the saw correctly and in such a manner as not to endanger him.	He denies, however, that he was in any way negligent in his operation of the saw, and, in particular, he denies that the saw "flew from his grip" as alleged in
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the Statement of Claim.	Furthermore, he alleges that the plaintiff's injuries were the result of his own fault, the particulars of which, as set out in the Defence, are -

"(a) Running toward a moving circular saw with hands outstretched towards it.

	Approaching without due care a circular saw whilst it was operating and whilst it was jammed in wood and whilst the defendant was taking it out to free it.


	Failing to take due care in approaching the defendant and the operating circular saw when he could easily have warned the defendant of his intention so to approach."



The defendant also relies on a Defence of volenti non injuria, but, in the light of the conclusion I have reached on the evidence, there is no occasion to refer further to that defence.

At the time of the accident, the plaintiff and defendant were friends, and fellow officers of the Australian Federal Police.	I was pleased to be told that, in spite of the accident, they are still friends.	The defendant was living in a house which had been provided for him by the Government, and which then was being repainted



and decorated, as well as having some repairs and alterations done to it.	On the day of the accident, the defendant had asked the plaintiff to come to his home to help him move some furniture for the painter, and also to help him with some repairs which he proposed to do himself. The defendant had some time previously suffered an injury to his left little finger, and, as a result, was unable to carry out those repairs by himself.	His finger was held in a brace or splint.	Accordingly, the plaintiff arrived at the defendant's home about 9.30 in the morning, and the two of them set about moving the furniture.	They continued at that until about 10.30, when it was decided between them that they would then reconstruct the swimming pool fence which had been knocked down by the contractors, and also
re-erect a greenhouse which had been affixed to the house, but which had been removed to enable the painters to paint the outside of the house.	To do this work, it was necessary for them to cut a number of lengths of timber, and, for that purpose, to erect a workbench.	Accordingly, a workbench was set up under the house.	It was a Black and Decker workbench, the top planks of which could be screwed together and apart to form a clamp to hold objects on which work was to be performed.		The tool that was used to cut the timber was a Skil model 2 speed drill to which was fitted a Skil saw attachment.	It was operated by holding the saw attachment with the right hand and the drill with the left hand, the drill mechanism rotating the saw.	The trigger
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mechanism for stopping and starting the machine was on the drill handle, and so was operated with the left hand.	Also on the drill handle was a locking device by which the machine could be held in the "On" position while the saw was being operated.	The defendant had had the machine since about 1976.	It had not be modified in any way since he first bought it.

For the rest of that morning, the plaintiff used the saw to cut the timber to repair the swimming pool fence. He did not, however, use the workbench for this purpose, but apparently used some other support in the swimming pool area itself.	He said in his evidence that, whilst using the saw, he complained to the defendant that that type of drill-saw attachment was dangerous because of the trigger locking device; it was, he said,	an old device, and if the saw jammed or anything went wrong, either the drill or the saw would rotate.	He said he also told the defendant that the saw blade was becoming blunt because the timber that was being cut was weathered and he was having trouble cutting it; he had to use both hands.

At about 12.30 that day the defendant himself set about cutting some timber with the drill and saw attachment. This was for the purpose of putting the greenhouse back on the side of the house.	He used the workbench that had been set up under the house earlier, and, to operate the saw, he



took off the brace - or splint - that had been on his left little finger.	While the defendant was cutting the timber, the plaintiff sat down on a barbeque stool, with his back up against a metal barbeque trolley, facing the defendant and about 6 feet away from the workbench.	The defendant said he had about a half a dozen pieces of 4 x 2 timber that he wanted to cut to a length to make braces for posts that he had to put back onto the house for the greenhouse.	The pieces of timber were about 9 feet long each.	To cut each piece, he said he first clamped it into the top of the workbench between two of its planks, thus holding it securely, leaving it protruding over the lefthand end (as he faced it) where it was to be sawn.	The lugs referred to in the Statement of Claim did not play any part in securing the timber.	According to the plaintiff, cutting the timber was a very slow operation.	It was old weathered timber.
According to the defendant, however, he managed alright to
cut it.	As each length was cut, the two men took the pieces away and put them into position, then returned to cut another piece.	It was while he was sawing one of these pieces of timber that the accident happened.

I have already said that the trigger that operated the drill (and the saw) was located on the handle of the drill, which was shaped like a pistol grip, and that there was also located there a locking device so that the machine could be held in the "on" position while the saw was being
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operated.	That device could be disengaged with the left hand while the saw was operating, but the defendant said that he had another system for turning the saw off quickly, should that be necessary.	That was by positioning the male and female sockets of the extension lead and the drill cord on the floor where he was standing, by putting one foot on one lead and disconnecting the two cords by pushing the other away with his other foot.	He had the cord and sockets located in that position when using the saw on this occasion.

How exactly it was that the accident happened was the subject of sharply conflicting accounts given by the plaintiff and the defendant, and I must now, therefore, consider the evidence of each in some detail.

According to the plaintiff, after the defendant had sawn about a quarter of the way through the last piece of timber, the motor of the drill started slowing down, "as if it was being overloaded".	Suddenly, the saw stopped, though the motor was still "humming".	The defendant, he said, had the trigger locked in the "on" position.	He attempted to pull the drill and the saw attachment "upwards and outwards" from the timber, which, he said, had "actually moved up" from being clamped in the workbench.	He saw it "twist slightly".	In the end, he said, in attempting to pull the saw up and out of the timber, the timber itself came out of



the bench with the saw jammed in it.		The motor was still running.	The plaintiff said he saw that the defendant was in trouble, and so he got to his feet from his seat and started to move forward to help him.		He said he was going to take hold of the drill to assist in steadying it; it was being held by the defendant's left hand on which was his injured finger.	Suddenly, he said, the defendant pulled the saw upwards and outwards from the timber and when he, the plaintiff, was midway towards the defendant - he had only taken one step - the drill and saw attachment left the defendant's hands and came towards him.	It was "floating free or flying".		The blade of the saw was spinning.	The defendant's injured hand seemed to lose grip of the drill handle, as did his grip on the handle of the saw.	The plaintiff said he put his hands out to protect himself from it, and immediately felt a "thump" on his left hand.	He said he also felt a "bump" on his chest, and a "sting" on his right leg in the area of his ankle.	He reeled back, falling onto the stool on which he had been sitting.	The thumb on his left hand had been severed.		It was bleeding profusely.		The defendant quickly got him a towel to put around his hand, he poured him a drink to calm him down and took him to a doctor for attention.	According to the plaintiff's calculations, the saw travelled approximately 3 ft. 9 ins. forward towards him from where the defendant was using it, but he said he did not see what happened to it after it struck him.





Later that day, the defendant saw the plaintiff in hospital and, according to the plaintiff, said:	"I'm very sorry for what has happened.	It was an accident", to which the plaintiff said he replied:		"I realise that, Tony.
Accidents do happen.	Nothing can be done about what has happened."

The defendant's version of what happened is that he had already cut two or three pieces of timber to the lengths he wanted, and was proceeding to cut another one when the  saw jammed.	He said the saw was making hard work of getting through the timber, and he thought it jammed because the timber was just too hard.		He said he endeavoured to pull the saw out of the timber, holding the saw with the right hand, and maintaining control with his left hand holding the drill.	He said the drill was "bucking", because the chuck was still rotating; he couldn't turn that off.	The timber started to come out of the clamp of the workbench, but he kept on trying to pull the saw out of it.	He said he didn't turn the motor off, because he felt he "had everything under control at that particular time"; the saw was jammed for  only a very few seconds.	Suddenly, the saw came free from the timber; it immediately  broke into full revolutions again.	As the saw came up from the timber, the top of his body swayed back and he pushed or thrust the saw out in  front of him.	Immediately, he saw the plaintiff in front of him with his hands outstretched.	The defendant estimated
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they were roughly 15-20 inches from the bench, on the plaintiff's side of it.	he plaintiff's left hand, he said, had almost reached its full extension.	That is the plaintiff's dominant hand.		The defendant said he heard a "thump", and saw the plaintiff stagger back, whereupon he immediately disconnected the power by pulling the two leads apart, one foot having been on one cord and using his other foot to disconnect them, as he had described.	He said he dropped the saw and drill onto the ground in front of him where he was standing, and went to the plaintiff's assistance.	I think it is significant, though, that he also said later in his evidence that he threw or dropped the saw over the front edge of the bench onto the cement.	He denied, however, that at any time prior to that did the saw leave his hands and fly towards the plaintiff.		He said that although he couldn't grasp the pistol grip of the drill fully with his left hand because of his injured finger, he had a secure grip for what he was doing using three fingers and a thumb.		He agreed, however, that his grip was not as secure or firm as it would have been if he had not had an injury to his finger.	He said he had not sought any assistance from the plaintiff.

I have no doubt that both the plaintiff and the defendant honestly did his best to relate what he thinks happened in the accident.	Obviously, though, one of them is mistaken, and I must do what I can to ascertain which is the
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more likely version of the sequence of events.		For my part, I have much difficulty in thinking that the accident happened in the way described by the plaintiff.		I think the much more likely account is that given by the defendant.	To me, there is something inherently improbable in the plaintiff's account of the saw leaving the defendant's hands when he said it did, of its "floating free or flying" towards him with the blade rotating and so severing his thumb.	For one thing, I think it must be doubtful whether the cord, still held on the ground by the defendant's foot (as I think it was), would have allowed the saw to travel the distance described by the plaintiff, or, if it had, I think that either the connection would, by then, have been broken, thus stopping the rotation of the saw, or the saw would have fallen on the floor with the blade still rotating.	Neither of those things happened.	Clearly, the saw did, at some time, leave the defendant's hands, but I think that was most likely after the plaintiff's thumb had been severed, and when, as the defendant said, having disconnected the lead, he "threw" or "dropped" it over the front edge of the bench.	The time interval between the severing of the thumb and the defendant's disposing of the saw, as he described it, must have been no more than a fraction of a second, and I can well understand that, in the shock and confusion of the event, the plaintiff could gain the impression that the saw had, in some way, left the defendant's hands before severing his thumb.	The
file_8.bin





probabilities are, I think, that the accident happened when the plaintiff, seeing that the saw had jammed in the timber and that the defendant was trying to free it, spontaneously moved forward from where he was sitting, intent on helping in some way, and at the moment when the defendant managed to disengage the saw from the timber put his hand in the way of it, thus severing his thumb.

The question, then, that I must ask myself is whether, in all the circumstances, the injury suffered by the plaintiff was occasioned by some negligence on the part of the defendant.	There is no doubt that the relationship of proximity between the plaintiff and the defendant at the time was such as to give rise to a duty on the part of the defendant to take reasonable care to avoid a reasonably foreseeable real risk of injury to the defendant.	The first question that arises, therefore is, was there, in all the circumstances, a reasonable foreseeability of a real risk of injury to the plaintiff:	Hackshaw v Shaw (1984) 155 C.L.R. 614, per Deane J. at pp.662-663, adopted in Australian
Safeway Stores Pty. Ltd. v Zaluzna (H.C.}, unreported,
10 March, 1987.	Was it reasonably foreseeable by the defendant that, in sawing the timber, the saw would jam and the plaintiff, in attempting to come to his aid, would put his hand in the way of the saw?	In my opinion, it was not. I think the only conclusion that I can reach on the evidence is that the plaintiff himself was the author of his own
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harm, although it was in pursuit of a spontaneous and generous impulse on his part.	There is nothing in the evidence that leads me to think that the conduct of the defendant departed in any way from that which would be expected of a reasonably careful man in the circumstances: Voli v Inglewood Shire Council (1963) 110 C.L.R. 74 at 89. I do not think he failed to observe any caution which a person of ordinary prudence would have observed.

For these reasons, then, I think the plaintiff's claim must fail, and, accordingly, there will be judgment for the defendant with costs.

