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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 919 of 1986
 




BETWEEN:
SKYWEST AIRLINES PTY. LTD
Plaintiff
AND:
NORTHERN TERRITORY OF AUSTRALIA
Defendant


CORAM:	NADER ACJ


REASONS FOR JUDGMENT
(delivered 13 January 1987)



The plaintiff, Skywest Airlines Pty. Ltd., sues the defendant, Northern Territory of Australia, seeking

	a declaration that there is a valid and binding agreement between the plaintiff and the defendant for the provision of aerial medical services to the Darwin and East Arnhem regions of the Northern Territory;


	an order for specific performance of the agreement;



	directions for carrying into effect the order for specific performance;


	in the alternative, damages for breach of contract or equitable compensation.








On or about 9 July 1986, the General Tender Board of the Northern Territory produced a document entitled 'Request
for Tender' inviting tenders for the carrying-on of an aerial medical service.	The document was headed:


'NORTHERN TERRITORY OF AUSTRALIA GENERAL TENDER BOARD
REQUEST FOR TENDER

SCHEDULE:	TB: 1738/85Ex

THE REQUIREMENT:		SUPPLY OF AERIAL MEDICAL FLIGHT SERVICES TO DARWIN AND EAST ARNHEM REGIONS OF NORTHERN TERRITORY
PERIOD	DATE OF ACCEPTANCE TO 30 SEPTEMBER 1991 CLOSING DATE	2:00 P.M., TUESDAY, 5 AUGUST 1986'



Thereafter the document set forth the conditions to be complied with by tenderers and provided information concerning the manner in which the tenders would be dealt with.	Tenders were to be addressed to the General Tender Board.

On 15 July 1986, by telex addressed to 'Purchasing Officer', the plaintiff made certain enquiries concerning the Request for Tender.	They were answered by telex on 18 July 1986 signed: 'SL	GEMMELL FOR UNDER TREASURER'.	A number of other telexes sent to the plaintiff were signed in the same way.



A number of tenderers responded to the Request
for Tender:	. . .	.,	. .	Air
North Pty. Ltd., and the plaintiff.	The plaintiff submitted a tender.	The plaintiff's tender document included a copy of the Request for Tender.	The plaintiff's tender was submitted with a
letter from the plaintiff to General Tender Board dated 1 August 1986.


By telex dated 17 September 1986 addressed to NORTHERN TERRITORY TENDER BOARD, the Chief Executive	of the plaintiff requested a meeting with the General Tender Board.	By telex dated 18 September 1986, Sandi Gemmell, Purchasing Branch, NT Treasury, Darwin, advised the plaintiff's Chief Executive that a conference had been arranged.

A business paper dated 22 October 1986 was signed as approved by the members of the General Tender Board.	That document specifies the time of the commencement of the contract to be 30 days from 'notification'.	The business paper, exhibit FI, is set forth in full:






TB:1738/86 PERIOD
 
'GENERAL TENDER BOARD BUSINESS PAPER - 22 OCTOBER 1986
PROVISION OF AERIAL MEDICAL SERVICE FLIGHTS TO THE DARWIN AND EAST ARNHEM REGION
DATE OF ACCEPTANCE TO 30 SEPTEMBER 1991

file_0.bin





Recommendation:	It is recommended that the General Tender Board grant approval to arrange a contract with Skywest Airlines offer A for the abovementioned service.
Total Estimated Expenditure:

Background

	Public tenderers were invited closing 5 August 1986 and resulted in four offers being received.


	The comparative statement will be available at the meeting.


	Based on the estimated distances to be flown, the order of tendering is:

(1)
(2)
(3)
(4)


	The specification calls for the provision of medically equipped aircraft with pilot to fly emergency cases as well as routine flights in the East Arnhem and Darwin Regions.


In view of the nature of the service, it is essential that the aircraft be operational and available 24 hours a day, 7 days a week, in both Darwin and Gove.

It therefore follows that the contractor must have adequate contingency plans for both scheduled, and unscheduled (breakdowns) maintenance, i.e. back up aircraft and maintenance facilities.

As well as this, a pressurised aircraft is required to be based in Darwin for general emergency work or other flights as necessary.

This aircraft, therefore, has the same availability status as the others.

All doctors, sisters, drugs and specialised equipment will be provided by the Department of Health.

In addition, the Department of Health requires that the contractor purchase 4 Nomad 24A aircraft plus the spares they currently own.	The contract will also provide for free use of the Departmental hangars at Darwin and Gove airport.



	Briefly, the reasons for passing over the three lowest tenderers are:

(al Air North has been passed over for non compliance with the specification and current unsatisfactory performance.
(b)



(cl






	In recommending Skywest Airlines Offer A, consideration was taken of the fact that only a Nomad 24A aircraft can service all the airstrips in the East Arnhem and most strips in the Darwin Region.	Therefore, there is considerable advantage in maintaining 2 Nomad aircraft in both areas.	Skywest is the current operator of the coastal surveillance service and is considered to have adequate experience of emergency situation needs.
	The Department of Health recommendation is at Attachment

"A".
	Time to commence from notification - 30 days.


DECISION	APPROVED

D. HARKIN
A/Chairman
(signature) Member
 MARGARET P. LYONS
Deputy Chairman
(signature) Member'
 
(signature) Member



On 23 October 1986, a telex was despatched from the office of the Treasury to the plaintiff.	It was received by the plaintiff on the same date:



'SKYWES AA95915 NTRES AA85541
23 OCT 86 11:54
ATTENTION: L MEEKE, MANAGING DIRECTOR

REF: TB 1738/85EX - SUPPLY OF AERIAL MEDICAL FLIGHT SERVICES TO THE DARWIN AND E ARNHEM REGIONS OF NORTHERN TERRITORY

YOUR OFFER AS PER OPTION 'A' DATED 1 AUGUST 1986 FOR THE ABOVEMENTIONED SERVICE IS HEREBY ACCEPTED.

COMMENCEMENT DATE IS 30 DAYS FROM 23 OCTOBER 1986.	YOU WILL BE ADVISED WHEN FORMAL DOCUMENTS ARE READY FOR SIGNING.	OPERATIONAL CONTACT IS DEPARTMENT OF HEALTH SISTER-IN-CHARGE AERIAL MEDICAL SERVICE, BARB STOTT, PHONE (089)203251.	WRITTEN CONFIRMATION WILL FOLLOW.
J O'GRADY
FOR UNDER TREASURER

NTRES AA85541+ SKYWES AA95915V
-D=02:07••••.•-H:10A22.•.	'


The telex (the O'Grady telex) was caused to be sent by Mrs Janelle O'Grady who was known within the Treasury as 'Special Projects Officer (Purchasing)'.	She had performed that task since about 28 July 1986.	She gave evidence.	I accepted her as a reliable witness.	Mrs O'Grady said that she was not the author of the telex of 23 October 1986 but that she approved it before it was sent.	The telex was composed  by Mrs Gemmell.	Mrs O'Grady said that her name had appeared as signatory to other acceptances of tenders before 23 October 1986.	She said some of them were sent by telex, but she did not know how many.	They were signed by her "for Under Treasurer".	This form of signature is readily explained because there was a direction from the Under-Treasurer



that all correspondence emanating from the Treasury was to be signed that way.


Mrs Gemmell had explained to Mrs O'Grady that there was urgency about the aerial medical contract.	She told Mrs O'Grady that she had checked with the Department of Health which had requested that the acceptance be sent urgently and that as far as they were aware there was nothing to stop the telex being sent.
One of the persons at the Department of Health that Mrs O'Grady believed Mrs Gemmell had spoken to was Mr Peter Carroll, a member of the General Tender Board.	She said that the tender had been approved by the General Tender Board.	Mrs O'Grady said that Mrs Gemmell was present at the General Tender Board meeting.	Mrs O'Grady also caused to be sent to each of the other tenderers a message advising them of their lack of success.	She said that, to the best of her knowledge, a letter was always sent to follow a telex of acceptance.	Such a letter was invariably sent some days later.		It was not prepared by Mrs O'Grady but she normally signed it.	There was some loose terminology used in relation to such letters but I have concluded that, while the learned Solicitor-General, who appeared for the defendant, referred to them as letters of acceptance, they were in truth letters confirming earlier acceptances.

Mr Kenneth Harkin had been employed in the Treasury since August 1985. At the time of giving evidence, he was a senior public servant in the Treasury. He said that when he



arrived (it was not made clear, precisely where), there were no delegations under section 7 of the Contracts Act: (as to which, see below).	He said: 'The General Tender Board had operated since self-government with no instruments of delegation under the Contracts Act.'	The plaintiff relied on this evidence to support a submission that the Northern Territory Government itself recognised, de facto, the facultative character of the
Contracts Act.	Mr Harkins' evidence was vague in some respects. He said that although telex was not the normal means of accepting a tender, it was a means employed on some occasions of urgency.
There was abundant evidence in this case that the commencement of the aerial medical contract was urgent.	Both Dr Stack and Mr Harkin testified to that effect.

On 24 October 1986, Mr Harkin sent a telex to Mr Hugh Davin, General Manager, Government Division, in the following terms:

'I REFER TO YOUR TELEX OF 23 OCTOBER.	YOU WILL APPRECIATE THAT THE	TELEX OF 23 OCTOBER L986 SIGNED BY J O'GRADY DOES NOT CONSTITUTE ACCEPTANCE OF YOUR OFFER. ACCEPTANCE OF TENDERS IS GOVERNED BY THE TERMS OF REQUEST FOR TENDER DOCUMENT TB:1738/85 EX, A COPY OF WHICH WAS DELIVERED TO YOU.	UNDER THE TERMS OF THE RFT THERE CAN BE NO ACCEPTANCE UNTIL A LETTER OF ACCEPTANCE, SIGNED BY A PROPERLY AUTHORISED PERSON, IS DELIVERED OR POSTED TO YOU.

THIS IS TO CONFIRM THE POSITION AND TO CAUTION YOU AGAINST ACTING IN ANY WAY TO YOUR PREJUDICE ON THE ASSUMPTION THAT A CONTRACT IS IN EXISTENCE.'



I interpolate here that this telex seems to rely on the same point that the defendant now relies upon - the authority to accept - a point which the defendant says it became aware of after certain pleadings were amended and discovery given.	I mention that matter later in these reasons.

As these reasons proceed, it will become apparent that in my opinion a binding contract came into existence on 23 October which Mr Harkins' telex on 24 October did nothing to extinguish.	I was not able to find any terms of the Request for Tender which could be described as having the effect attributed to them by Mr Harkins in his telex.		I have referred to the clauses relating to acceptance and the date of notification of acceptance later in these reasons.	I do not regard either of those clauses as having the effect claimed by Mr Harkin, nor was I able to find any other clause of the Request for Tender having the effect claimed.

The plaintiff submits that the events that occurred amounted to a due acceptance of the plaintiff's tender in accordance with the ordinary principles of offer and acceptance. It is not in dispute that the tender of the plaintiff constituted an offer capable of acceptance.	The contention concerns the effect of the O'Grady telex:	whether the message contained in that document, received by the plaintiff, constituted an acceptance of the plaintiff's tender on behalf of the Northern Territory so as to create a contract.







No question was raised relating to the appropriation of funds and I propose to disregard that matter.

The O'Grady telex is, in terms, apt to operate as an acceptance of the plaintiff's offer.	It is couched in the present tense:	'YOUR OFFER ..•	IS HEREBY ACCEPTED.'	That the document is intended to be an acceptance is reinforced, if it were possible to reinforce something so unambiguous, by the words: 'COMMENCEMENT DATE IS 30 DAYS FROM 23 OCTOBER 1986'.	The
plaintiff is not merely advised that its offer is accepted, but it is told that it will be expected to commence work under the contract 30 days from the date of acceptance.	An operational contact, 'BARB STOTT', is given, no doubt to facilitate the commencement of work.	The defendant submitted that the fact that written confirmation of the telex was to follow carries the consequence that the telex could not itself have amounted to acceptance of the tender so as to create a binding contract.
There is no force in that argument.	There could be very good reasons why, in the interests of both parties, a contract informally concluded by telex should be more formally evidenced. But lack of such formal confirmation does not touch the question whether a contract exists, rather, it may, as here, make it more difficult for a party to prove the existence of the contract.
The advice that written confirmation will follow, as a matter of logic, implies that the contract exists: confirmation of a contract implies the contract.	The language of the telex does


not signify that the Northern Territory has decided to accept the plaintiff's tender by letter at some future date.	On the same date as she sent the telex of acceptance to the plaintiff, O'Grady sent telexes to the unsuccessful tenderers advising each that its 'offer for the above has been considered but on this occasion was unsuccessful.	The name of the successful tenderer was Skywest Airlines Pty. Ltd.	Each telex was signed by
O'Grady 'for Under Treasurer'.	These telexes put beyond all
question the intention of the telex to the plaintiff.


The plaintiff submits that there is no evidence that Mrs O'Grady, in sending the telex of 23 October 1986, was doing other than acting pursuant to a bona fide and authoritative chain of command or instruction having as its ultimate source a Minister of the Northern Territory.	It is true, as the plaintiff submits, that there was no such evidence.	Dr Ellen Mary Stack, Secretary of the Department of Health, was the chief executive of that Department under the Minister for Health.	Her recommendation, on behalf of the Department of Health to the General Tender Board, was as follows:


'15 October 1986 The Secretary
General Tender Board GPO Box 1974
DARWIN	NT	5794
ATTENTION:		SANDI GEMMELL RE:	TENDER TB 1738/85



The NT Department of Health has assessed the offers received for Tender TB 1738/85 and is recommending that the Contract be awarded to Skywest Airlines.

The assessment and evaluation process was comprehensive and involved close consultation with Darwin and East Arnhem Regional Officers who are the main users of the service.	The evaluation process involved direct meetings with officials of two of the tendering organisations, these being Skywest and

The attached documentation details the basis of the Department's recommendations.

Only one company (Skywest) complied fully with all of the specifications.	Of major importance was the requirement to provide a reasonable service in terms of aircraft availability to meet the demands of the Department.	Only Skywest complied with the specifications in this area.

Skywest's offer provided a high standard of safety and maintenance at what is considered a reasonable cost.
Direct questioning of the Executive Director and his senior staff showed that Skywest had approached the tender in a serious manner and had a good understanding of the work involved.
Recommendation

Tender 1738/85 should be awarded to Skywest Airlines for the operation of the four (4) Nomad aircraft and one King Air 200c aircraft option.
Yours sincerely, (signature)
Ella  Stack SECRETARY FOR HEALTH
TB 1738/85 - AERIAL MEDICAL FLIGHT SERVICE'



'TENDER ASSESSMENT
As detailed in TB 173885 Tender were evaluated with due regard to the following factors:

(a)

(b)
 Service to be provided.
Price to be compared on the basis of the sum of 260 000 NM unpressurised, and 70 000 NM pressurised



flight, less the sum offered for the Departmental assets.

(c)	Previous experience.

Four offers were received in response to this tender.
1.	Estimated Annual expenditure 2.
•	•	•
	Air North	•	"	•
	Skywest -

Offer A	n	"	"
n	B	n	"	n
n	C	n	n	n

Two offers were considered to be unsatisfactory.
for non compliance with the specification, no previous experience and insufficient information to adequately assess the offer.	Air North, the current contractor, has been rejected for non compliance with specification and current unsatisfactory standard of service.	Reasons for non compliance with specification are detailed in attached documentation.

and Skywest Airlines officials were interviewed and it was determined that only Skywwest's (sic) offer A would fully provide the necessary service requested in the tender specification. Offer A for five aircraft is considered to warrant the additional $20 000 estimated expenditure per annum over offers Band C, both of which offered four aircraft.
Note:	Although not taken into consideration in determining the successful tender benefits to the Northern Territory will result from the acceptance of the Skywest tender.'


That letter was dated 15 October 1986.	It was Dr Stack's practice to meet with the Minister for Health constantly concerning matters affecting the Department of Health.	Dr Stack recalled meeting the Minister shortly before 15 October.	The evidence points to that meeting having taken place on 9 October. Other senior persons from the Department of Health were present.



Dr Stack took to the meeting a 'memo to the Minister' advising him of the decision made by the officers of the Department of Health concerning the tenders for the aerial medical  service. The 'memo' was substantially the same as the letter of 15 October 1986 to the General Tender Board.	The Minister was handed the 'memo' containing the recommendation of the departmental officers.	The Minister read it, returned it to Dr Stack and, in the words of Dr Stack, 'he suggested that the sooner we got to tender the better, because there had been a 2 month delay and of course there'd be a further delay after the Tender Board had decided.'	Dr Stack was not cross-examined.	I accept her as a
reliable witness.	The passage emphasised by me implies an intention by the Minister for Health that a Tender Board would 'decide' the matter.

The circumstantial evidence pointing to Ministerial approval of the action taken by Mrs O'Grady is powerfully reinforced by certain evidence of Mr Meeke, Chief Executive of the plaintiff, and certain formal admissions made by the defendant.	Mr Meeke's evidence is entirely uncontradicted.

On 24 October 1986, Mr Meeke received a message from Mr Davin.	Upon his return to Perth (Mr Meeke having been away from Perth when he received the message), Mr Meeke telephoned the Minister for Health.	Mr Meeke said: 'Minister, I am ringing to discuss with you your phone call to Hugh Davin.	I have become aware that there are some rumblings concerning the awarding of



this contract.	We didn't entirely expect it to be without rumblings.		The purpose of my call really is to determine what the situation is.'	Mr Harris said: 'I don't really know what all the fuss is about.	We've made a decision.	We made that decision in the full light of the circumstances and the repercussions of that decision, and what I would ask of you is that you don't contribute to the innuendo, rumour and gossip that is abounding  in Darwin at this stage.'	Some days later (Mr Meeke thought it would have been early November), the Minister for Health telephoned Mr Meeke.	The Minister said: 'I hope the contents of this telephone call don't come back to me.	I really also hope that you won't enter into the debate and the fuelling of rumours and speculation that is occurring in the Territory at the moment in Darwin surrounding the Aerial Medical Contract.	I don't know what all of the fuss is about.		It seems as though we are just going to have to ride it out.	Our position is that we have a contract with Skywest.		There are obviously complaints being rendered from other quarters.	It looks as though that will now result in litigation and in that regard we are just going to have to see that process through.'	Mr Meeke told the Minister that counsel had told him that the Northern Territory Government would be adopting the defence that there was a legal and binding contract.	He asked the Minister 'was that the case?'	The Minister said: 'Yes'.		Mr Meeke asked the Minister whether the Crown Law Department had been given instructions to vigorously defend the litigation.			The Minister said: 'Yes'.



There was a further conversation between the Minister and Mr Meeke when the latter telephoned the Minister on about 12 November.		The Minister said: 'It looks as though the matter is not going to die down.	It looks as though we are now into the full litigation.'	Mr Meeke pointed out to the Minister that the delay caused by the litigation would cause certain problems which he expected allowance would be made for.	The Minister said: 'Of course.'	Mr Meeke testified that he said to the Minister that he was satisfied that the government was adopting the view that there was a legal and binding contract and the Minister indicated that he had told Mr Meeke that previously.		The Minister again requested Mr Meeke not to enter into the public debate, that he refrain from discussing it with the media, and that he, the Minister, had been restrained from commenting on the matter because it was sub judice.	On about 21 November 1986, Mr Meeke made a telephone call to the Minister.	That conversation was the subject of two questions asked by Mr Conti of Queen's Counsel for the plaintiff:

'What did you say to him?---I said, "Tom, I understand that I had previously given you an assurance that Skywest would not enter into public debate on this matter but the situation really has reached the level now whereby we can no longer to refrain from comment. This misrepresentation by the media has reached the proportion whereby our company is being maligned and it's doing serious commercial damage to our interests, and I have elected not to talk to the press but rather issue a letter to the editor in the hope it might be published unaltered, and I have sent that letter - because I have been unable to get you earlier in the day, I have it by facsimile transmission.	Would you like me to read it to you?"	He said, "Yes", and I read the contents of the letter to the editor.



After you read the contents of the letter to the editor, did the minister say anything to you?---Yes, I think his exact words were, "I have no difficulty with any of that."	He also went on to say, "As you now know" - I presume he means as a result of the litigation that was then underway - "As you now know, the government's position is that we have a legal and binding contract with Skywest." '


The letter to the Editor of the NT News referred to became an exhibit:

'Sir, A report (Northern Territory News, November 12) entitled "Opposition says it's muzzled" says Skywest's contract was $500 000 more than the previous contract held by Air North.

Skywest has avoided commenting publicly on this issue because Air North had chosen to pursue litigation.

However, the inaccuracies of this statement and others require that we set the record straight.
Skywest's contract will cost the NT Government about $500 000 a year less than the previous contract held by Air North - or $2.5 million less over the five years.
While AirNorth's tender was $500 000 less than Skywest's, the present contract price results in Air North receiving an extra $1 million a year over its tender, in addition to the extra profits arising from:

Not having to bear the capital cost of the Nomad aircraft.
Not having to provide a pressurised aircraft.
.	Not having to pay rental for the NT Government hangar it has occupied.
Nut having to bear the cost of aircraft tooling, equipment and spare parts - including expensive turbine engines and components.
Not having to bear heavy expenses associated with engine failures and replacements over the past two years.



It follows that Air North has had its snout deeply into the public trough for some years in the Territory.

Its present contract price is about 83 per cent dearer than its latest tender, despite the fact that its costs were substantially less - by as much as 50 per cent in our calculations.

Skywest offered a standard of service far superior to the Air North service at a cost far less than that imposed by it over the past two years.

Air North has never successfully tendered for the aerial medical contract in its own right, but inherited it on Ansett's departure from general Top End aviation activities.

While litigation proceeds, it is worth noting that Air North is receiving $83 000 a month more than if its tender had been accepted - and continues to enjoy far lower operating costs for its operations.

In September the Chief Minister was reported as saying in regard to a shake-up in the tender system:

"The present policy of generally accepting the lowest price has in some cases meant the selection of tenderers who have been unable to perform satisfactorily.

"It can at times work to the disadvantage of established and reliable businesses which create jobs."

Bill Meeke, Chief Executive, Skywest Airlines,
Perth.'


At a time after the O'Grady telex, some time after the public controversy was under way, the Minister for Health telephoned Mr Hugh Davin, an executive of the plaintiff, and said:

'I do not really know what the fuss is all about re the aerial medical contract - the Tender Board has made a decision and the Government is fully aware of the ramifications of making this decision.	It is now a simple matter of the necessary paper work being put together for signature.'






In a broadcast interview on or about 31 October 1986 on an ABC programme called 'After Eight', one, Patrick Cusack, asked the Chief Minister of the Northern Territory: 'Does Skywest have the legal right to the tender?', to which the Chief Minister replied: 'That appears to be the position, yes.'

In statements made to news media representatives on or about 31 October 1986, and reported in the 31 October 1986 edition of the 'Northern Territory News', the local newspaper, in an article entitled 'Chief blasts officials over air contract', the Chief Minister said:	'The Health Department has been severely reprimanded for allowing the contract to be let without first consulting the Treasurer, Mr Barry Coulter, regarding possible Cabinet consideration.'	In response to the interviewer's question" 'Do you believe Skywest was legally entitled to claim it had won the $1.7 million tender after receiving the controversial telex from the Government?', the Chief Minister replied: 'On the facts available to me, yes.'

On 7 November 1986, in proceedings No. 817 of 1986 brought by Air North Pty. Ltd. to impugn the purported contract between the plaintiff in these proceedings and the Northern Territory, the following submission was made by the learned Solicitor General, Mr Martin of Queen's Counsel:

'Yes.	Your Honour, the critical date I am instructed is that - it being my instruction that there was a valid



contract on foot which is not going to be struck out in any way in these proceedings - is 23 November.	It is on that date that the new contract which would last for some years - which brings about the services now thought necessary for the aerial medical (inaudible) is to commence on that date, and I understand my learned friend, Mr McDonald, will point Your Honour to some difficulties so far as his client is concerned in the event that that date is not able to be met.

It also gives rise to all sorts of consequences for the parties to the contract, if there be one, if they can't get on and implement it if they're not otherwise being lawfully restrained from doing so, and - - - '


The reference to Mr McDonald's client is a reference to the plaintiff in these proceedings.	In those proceedings in which Air North Pty. Ltd. was the plaintiff, the General Tender Board of the Northern Territory of Australia the first defendant, the Honourable the Minister for Health the second defendant, the Northern Territory of Australia the third defendant and  Skywest Airlines Pty. Ltd. the fourth defendant, Air North  Pty. Ltd. pleaded in its Statement of Claim:

'18. On or about 23 October 1986, the First Defendant rejected the Plaintiff's tender and purported to accept Skywest's tender.'

The Defence delivered on behalf of the first, second and third defendants pleaded:

'11.	As to the facts alleged in paragraph 18, they admit that on or about 23 October, 1986 the plaintiff's tender was rejected and the Skywest tender was accepted.'



This assertion by the learned Solicitor-General and the pleadings in the earlier action are consistent with the evidence of Mr Meeke concerning his conversations with the Minister.	There is no room for doubt respecting the substance of Mr Meeke's evidence of his conversations with the Minister.


The defendant relied on the Contracts Act.	That Act, the defendant submitted, is a code in respect of entry into contracts by the Northern Territory and, because the purported acceptance of the plaintiff's tender did not comply with the Act, it was no acceptance at law.	I set forth sections 5 and 7 of the Contracts Act in full:


'5.	CONTRACTS BY THE TERRITORY
	The Territory may enter into a contract.


	A Minister may on behalf of the Territory enter into a contract if that contract relates to a matter which concerns or is incidental to the administration of a department or of a law in force in the Territory.
	A contract which, if it were made between natural persons would be required to be in writing to be enforceable by either party shall, if the Territory is a party to such a contract, be in writing and may be executed by a minister.


	A contract which, if it were made between natural persons would be required to be under seal to be enforceable by either party shall, if the Territory is a party to such a contract, be sealed with the Public Seal.
	A minister may do all things and execute all documents necessary or desirable to give effect to any contract entered into by the Territory.




	DELEGATION


	A minister may, by instrument in writing delegate to a person his powers and functions under section 5 -


	in relation to a contract or class of contracts;


	in relation to a specified district or part of the Territory; or


	in relation to a contract or class of contracts to be made under or for the purposes of an Act or a provision of an Act,


so that the delegated powers may be exercised by the delegate with respect to the contract or class of contracts specified in the instrument of delegation.
	A delegation given under sub-section (1)
	is revocable by the minister at will;
	does not prevent the exercise of a power, function or authority by the minister;	and


	is subject to such limitations and conditions as are specified in the instrument of the delegation.'



Mrs O'Grady was not a person with a delegation under section 7 of the Contracts Act.


The Contracts Act purports to do a nU1T er of things.	In the first place, it purports to confer on the Northern Territory  a power to make contracts.	It proceeds to empower a Minister to enter into a contract on behalf of the Northern Territory,  subject to the condition that the contract relates to a matter that concerns or is incidental to the administration of a department or a law in force in the Northern Territory.	By section 7, the Act empowers a Minister to delegate his powers and





functions under section 5 by instrument in writing so that the delegated powers may be exercised by the delegate.	According to the defendant, the provisions of section 7 are restrictive.	The plaintiff contends otherwise.

Subsection 5(1) cannot be a true source of power.	As a matter of logic, rather than of law, the Parliament, being a parliament of a body politic [see section 5 of the
Northern Territory (Self-Government) Act (Commonwealth)], cannot confer upon the body politic itself a power that has not been conferred upon it by its creator, namely, the Commonwealth of Australia.	Parliament can hardly confer upon the Northern Territory, of which it is the Parliament, a power not possessed by the Northern Territory.	The Parliament is, by section 6 of the Northern Territory (Self-Government) Act, empowered to make laws for the peace, order and good government of the Northern Territory:	a familiar formula.	One of the preambles to the Northern Territory (Self-Government) Act is in the following terms:

'AND WHEREAS the Parliament considers it desirable, by reason of the political and economic development of the Northern Territory, to confer self-government on the Territory, and for that purpose to provide, among other things, for the establishment of separate political, representative and administrative institutions in the Territory and to give the Territory control over its own Treasury:'.


Section 51 of the Northern Territory (Self-Government) Act refers to 'the Crown in right of the Territory'.	Section 35 of the



Northern Territory (Self-Government) Act provides that the regulations may specify the matters in respect of which the Ministers of the Northern Territory are to have executive authority.	Those matters are prescribed by regulation 4 of the Northern Territory (Self-Government) Regulations.	They include several subjects which would involve as a necessary incident the power to enter into contracts on behalf of the Northern Territory.	Mention may be made, for example, of 'Sales and leases of goods, supply of services, and security interests in or over goods', and 'Public Health'.	It would not be possible for the executive authority referred to to be exercised without an incidental power in the Ministers to make contracts on behalf of the Northern Territory.


I was referred to The State of New South Wales
v. Bardolph (1934) 52 CLR 455 in which the primary question was whether the NSW Government had power to make a contract without specific parliamentary authority. However, in the course of reasoning, certain useful principles were stated.	Evatt J, the judge from whom the appeal was unsuccessfully brought, said:

'I am satisfied that, in the absence of some controlling statutory provision, contracts are enforceable against the Crown if (a) the contract is entered into in the ordinary or necessary course of Government administration, (b) it is authorized by the responsible Ministers of the Crown, and (c) the payments which the contractor is seeking to recover are covered by or referable to a parliamentary grant for the class of service to which the contract relates.' (p.474)

•



At p.495-6, Rich J said:



'The question whether the transaction was within the competence of the Crown cannot be answered simply by considering the statutory authority for it •..•,the Crown has a power independent of statute to make such contracts for the public service as are incidental to the ordinary and well recognised functions of Government.	When the administration of particular functions of Government is regulated by statute and the regulation expressly or impliedly touches the power of contracting, all statutory conditions must be observed and the power no doubt is no wider than the statute contemplates.'


Dixon J said, at p.508:



'No statutory power to make a contract in the ordinary course of administering a recognised part of the government of the State appears to me to be necessary in order that, if made by the appropriate servant of the Crown, and, subject to the provision of funds to answer it, binding on the Crown.'


The mere magniture of the aerial medical operation does not detract from the fact that it is a recognised part of the Government of the Northern Territory.	It is notorious that such a service has been provided by the Government for a long time.
It is almost as much a part of the Northern Territory Government health service as the Darwin Hospital itself.

In Coogee Esplanade Surf Motel Pty. Ltd. v. Commonwealth of Australia (1983) 50 ALR 363, Hutley JA dealt with the question of the power to enter into contracts binding on the Commonwealth.


•

His conclusions in that respect were concurred in by both Moffitt P and Glass JA.	In other respects Hutley JA dissented.	Needham J had found that an oral contract for the purchase of land by the Commonwealth had been entered into by a person on behalf of the Commonwealth who had no authority to make a contract binding on the Commonwealth.		Needham J had been persuaded so to find by reason of subsection 7(1) of the Lands Acquisition Act which provided that: 'The Minister may authorise the acquisition of  land by the Commonwealth by agreement for a public purpose approved by him.'	Needham J had construed the Act as restricting the power to contract on behalf of the Commonwealth to the Minister administering the Lands Acquisition Act, the
Attorney-General or the recipients of delegations from either of them pursuant to section 64 of the Act.		Hutley JA could not see why the power should be so restricted.	His Honour said that section 7 provided an avenue for the authorization of the acquisition of land but it cast no light on the persons who could contract:	p.376.	Section 64 which led Needham J to an erroneous conclusion is as follows:

'64.	(1)	The Minister or the Attorney-General may, in relation to a matter or class of matters, or in relation to a part of Australia, by instrurnent published in the Gazette, delegate all or any of his powers or functions under this Act (except this power of delegation), so that the delegated powers and functions may be exercised or performed by the delegate with respect to the matter or class of matters, or the part of Australia, specified in the instrument of delegation.
Sub-section (2) omitted by No. 208, 1973, s.9

	A delegation under this section is revocable at will by instrument published in the Gazette and no delegation prevents the exercise or performance of a




power or function by the Minister or the Attorney-General.

	The powers and functions which may be exercised or performed by virtue of a delegation under this section may continue to be exercised or performed notwithstanding the fact that the Minister or the Attorney-General, as the case may be, who gave the delegation has ceased to hold office by death or otherwise, but the delegation may be revoked by the Minister or the Attorney-General, as the case may be, holding office for the time being.



Section 60 of the same Act was found tc be facultative and not restrictive in Commonwealth of Australia v. Rhind (1966) 119 CLR
548.	Hutley JA could see no reason why section 7 of the Act was not facultative also.	Its purpose, said he, was to provide a regular machinery to be used in the orderly acquisition of land by the Commonwealth but not to cut down the powers of the Crown aliunde.	His Honour thought that any other decision would be contrary to the decision of the High Court in Bardolph.

The learned Solicitor-General relied upon Cudgeon Rutile (No 2) Pty Ltd and Another v. G.W.W. Chalk (1975) 49 ALJR
22.	Their Lordships said (p.24):


'As a starting point, their Lordships accept as fully established the proposition that, in Queensland, as in other States of the Commonwealth of Australia, the Crown cannot contract for the disposal of any interest in Crown lands unless under and in accordance with power to that effect conferred by statute.	In Queensland the legal basis for this power, and for the limitations upon it, is to be found in The Constitution Act of 1867, of which s.30 provides for the making of laws regulating the sale, letting, disposal and occupation of the waste lands of the Crown, and s.40 vests the management and control of the waste lands of the Crown in the legislature.'



Numerous pronouncements in the courts of Australia have given effect to this principle.	Thus in
O'Keefe v. Williams (1907), 5 C.L.R. 217, Griffith C.J. said: "I entirely agree with the Supreme Court (of New South Wales] in the proposition that no Minister of the Crown has any authority to enter into any agreement for the disposition of an interest of the Crown in Crown lands which is not authorized by the law" (loc. cit. p. 225).	In New South Wales v. Bardolph	(1935), 52 C.L.R. 455, Rich J. said: "When the administration of particular functions of Government is regulated by statute and the regulation expressly or impliedly touches the power of contracting, all statutory conditions must be observed and the power no doubt is no wider than the statute comtemplates" (loc. cit. p. 496).
- see also Williams v. Attorney-General (N.S.W.) (1913),
16 C.L.R. 404; Lukey v. Sydney Harbour Trust (1902), 2
S.R. (N.S.W.) Eq. 152.	A recent affirmation of this is to be seen in the judgment of Jackson C.J. in
J.D. and Wm. G. Nicholas v. Western Australia, (1972]
W.A.R. 168.'


The disposal of Crown lands in Queensland, to use the words of Rich Jin	Bardolph (p.496), was a 'particular function of Government', and it was 'regulated by statute'.	But, Rich J, in using those words, was contrasting such particular functions so regulated with the activities of the Tourist Bureau which he said was a particular function of the NSW Government, but not one, relevantly at least, regulated by statute.	The governmental function with which this case is concerned is not, as the defendant would contend, the making of contracts, rather, the provision of a health service.	If that is within the power of the Government, the power of the Minister to make contracts of all kinds with persons for the provision of that service is, in my opinion, an incident of the duty to provide the service and, unless the function of providing health services is the subject of statute regulating or restricting the manner in which



contracts may be made, it remains a matter for the Ministers to cause contracts to be made as they see fit.	Rich J described the contractual relationship in Bardolph as 'an ordinary incident of this particular function of Government to make a contract for advertising.': p.496.


The defendant relied  also on Attorney-General for Ceylon v. A.D. Silva [1953] A.C. 461.	Crown property on customs premises in Ceylon was advertised for sale by public auction on by the Principal Collector of Customs who had mistakenly treated them as unclaimed.	He had obtained the sanction of the Chief Secretary to sell them.	The goods were the property of the Crown.	The Customs Ordinance was not binding on the Crown by an express provision of the Interpretation Ordinance.	The Principal Collector purported to sell the goods under the
Customs Ordinance.	It was held that the provisions of the Ordinance were therefore inapplicable to property of the Crown and the Principal Collector had no actual authority to sell it. At the risk of gross injustice to the reasoning of their Lordships, there is no parallel between that case and this.
There was no other source of actual authority for the sale of the goods of the Crown than a statute, the Customs Ordinance.	The plaintiff here asserts that the authority to accept the plaintiff's offer in this case was that of the Minister for Health and the Treasurer.	Unlike the function of the disposal of property by Customs which was, in Ceylon, entirely regulated by statute which excluded its operation in respect of Crown



property, the provision of health services is not regulated in such a way.	Their Lordships said at p.479: 'It is a simple and clear proposition that a public officer has not by reason of the fact that he is in the service of the Crown the right to act for and on behalf of the Crown in all matters which concern the Crown.	The right to act for the Crown in any particular matter must be established by reference to statute or otherwise.	I, with respect, accept that proposition:	the source of authority here is the Northern Territory (Self-Government) Act.	That statute, operating through the Ministers and the various mechanisms of government in the way that I have indicated, conferred on the Tender Board the authority to call for tenders and accept a tender.

The power to enter into contracts is conferred upon the Northern Territory by the Northern Territory (Self-Government) Act, and that whatever else section 5 of the Contracts Act may do, it does not create the power in the Northern Territory to enter into a contract.	If Parliament did not intend sub-section
	of section 5 of the Contracts Act to be a source of power, can it be asserted with any confidence that it intended subsection (2) of the Act to be an exclusive source of power?	I think the better opinion is that both sections 5 and 7 of the Contracts Act are facultative and not intended to cut down the power, either as to subject matter or means, of the Northern Territory to enter into a contract otherwise within its competence by virtue of the Northern Territory

(Self-Government) Act.







The defendant rejected the role of the Tender Board as the Minister's agent for the purposes of deciding that a tender would be accepted.	That submission was based on the proposition that certain Treasurer's Directions were ultra vires.	The Solicitor-General said:


'It is no function of the Tender Board under the regulations to enter into a contract.	When one goes to the directions which are directions by the Treasurer to the Tender Board, not anybody else, the reference to the acceptance or entry contracts, one could say - I mean, primarily it's ultra vires.	He's got no power - given that his directions have to flow from the regulation, he's got no power to vest in the board a power of contract.'


Regulation 10 refers to Treasurer's Directions.	It is as follows:


'10.	TENDERS REQUIRED IN CERTAIN CIRCUMSTANCES
	Subject to this Part, where the amount to be expended in an order for supplies is in excess of

$25 000 the subject of the order shall be submitted to a tender board for the invitation of public tenders.
	A tender board referred to in sub-regulation

(1) shall be established by the Treasurer and shall consist of at least 3 people.

(3)	A tender board established under this regulation shall carry out its functions independently but tenders shall be processed in accordance with the Treasurer's Directions.



It may be helpful to set out the relevant Treasurer's Directions in full:


'20.14	The underlying intention of Regulations 8 to
14 is that the procurement procedures of the Territory Government should be, and be seen to be, beyond reproach:	i.e. that all who wish to participate in Territory Government business are given the opportunity to do so, that the Territory Government maintains a reputation for fair dealing, and that Territory moneys are spent effectively and economically.	This intention is best achieved by the public invitation of tenders by press or Gazette advertisements and the subsequent publication in the Gazette of details of contracts arranged (Regulation 14).	It is not, however, always appropriate to call tenders or publish details of contracts and the Regulations provide for alternative procedures.


	Territory Government contracts shall be arranged except where:


	the estimated cost of the required supplies/service does not exceed $10 000;


	there is an existing contract arranged by the Territory Government - Regulation 11(1) and Direction 20/19;


	an existing Commonwealth, State or another Territory's contract is to be used - Regulation 11(2) and Direction 20/20;


	there is a general exemption from the need for tender action relating to the class of supplies/service - Regulation 12 and Directions 20/22;


	a certificate of inexpediency has been given in respect of the particular supplies/service - Regulation 12 and Directions 20/22 and 20/23.


Adequate specifications must be submitted to the appropriate Tender Board, which will invite public tenders under Regulation 10 and



enter into a contract on behalf of the Territory Government.





As far as I have been able to ascertain, the only statutory power enabling the Treasurer to prepare and issue Treasurer's Directions is contained in section 35 of the Financial Administration and Audit Act:

'35	TREASURER'S DIRECTIONS

	The Treasurer may, from time to time, prepare and issue directions to accountable officers with respect to the principle practices and procedures to be observed in the administration of the financial affairs of the Territory and may at any time amend, vary or cancel a direction so issued.


	Every accountable officer, every accounting officerand every employee shall, subject to this Act, comply with the Treasurer's Directions.'



An 'accountable officer' means an accountable officer appointed by or under section 25 of the Financial Administration and Audit Act.	A Tender Board is not within the comprehension of 'accountable officer'.

I am unable to say whether the document, exhibit W, from which the extract from the Treasurer's Directions quoted above was taken, was prepared and issued pursuant to section 35 or not. The extract tendered was insufficient to enable a conclusion to be drawn.	However, I do not think it important to know.	There is no reason why the Treasurer should not, in writing described



as 'Directions', give such directions in respect of matters within his general power as he could give in writing not so entitled, or orally.	I do not think the relevant Treasurer's Directions are ultra vires merely because they are not authorized by statute.		The idea behind the charging of a Tender Board with the decisions as to certain contracts removes from an area perceived by most persons as being one that ought to be kept free from party political influence, the likelihood of such influence occurring.	It prctects the Minister from allegations of political favouritism in the matter of the making of significant contracts.	The Minister is not precluded from taking part in the process, but a machinery is created by which he can distance himself from it.	There may be cases where the Minister may wish to be involved, or to take the decision himself.	He may wish to refer the matter to Cabinet in some cases.	But regulation 10 of the Treasury Regulations, taken together with the Treasurer's Directions, provide a means by which the Minister may stay clear of the process by which competing tenders are evaluated and  either accepted or rejected.	I think the fallacy in the defendant's position arises because of its belief concerning the effect of the Contracts Act.	If that Act were the sole source of power for a Minister to enter into a contract on behalf of the Northern Territory, then it might be argued that any delegation not in accordance with section 7 would be ineffective.	I have already given my reasons why I do not regard that Act as a sole source of power to a Minister and, therefore, I see no reason why a Minister may not delegate his power to make contracts under the


general law to any person or persons specified by him.	I believe the combined effect of regulation 10 of the Treasury Re ulations and the Treasurer's Directions is that, where the matter of a proposed contract is submitted  to a Tender Board, the Tender Board is required to 'process' the tenders.	The reference to the
Tender Board must be taken to be a reference to the persons constituting the Board for the time being:	persons who, as a group, should process the tenders.	Without the benefit of the Treasurer's Directions, I would have thought that to 'process' the tenders meant to consider them and decide which one or more should be accepted and which one or more should be rejected.	The Treasurer's Directions reinforce that opinion.	The Treasurer thereby expresses his intention that the appropriate Tender Board will 'invite public tenders under Regulation 10 and enter into a contract on behalf of the Territory Government.': emphasis mine.

What Regulation 10 and the Treasurer say, put simply, is that where the matter of a proposed contract is submitted to a Tender Board, the tenders for that contract will be considered by the merr ers of that board who will decide upon the successful tenderer.	A board so constituted may enter into a contract with the successful tenderer:	that is, it may cause to be communicated to that tenderer on behalf of the Northern Territory an acceptance of his tender.	Such an acceptance shall create a contract on behalf of the Northern Territory.	What the expression 'shall be processed in accordance with the Treasurer's Directions' means, in effect, is made clear by the directions:



it obliges the members of the Tender Board 'to enter into a contract on behalf of the Territory Government.'

If my analysis of the situation is broadly correct, much of the debate concerning Mrs O'Grady's authority to accept the plaintiff's tender on behalf of the Northern Territory was misdirected.	If my analysis is, in general, correct;	that is, if the Tender Board's purporting to decide to accept the tender of the plaintiff was within power, the act of Mrs O'Grady in
causing a telex to be sent accepting the plaintiff's tender was merely part of the process by which the members of the Tender Board conveyed their acceptance of the plaintiff's tender to the plaintiff.	A step which it was necessary for the members of the Tender Board to take in order to carry out the Treasurer's directions to them to 'enter into a contract on behalf of the Territory Government.'		Mrs O'Grady was a member of the staff required to check the telex before it was sent:	one would think, for aptness of expression.	She neither composed it, nor did she transmit the message.	To examine such matters as whether she was the recipient of a delegation in writing under section 7 of the Contracts Act seems to me to be entirely misconceived.

The Treasurer's Direction relating to entry into a contract by the Tender Board is reflected in the 'Acceptance' clause of the Request for Tender.	The clause appears twice in the Request for Tender, once in special and once in general provisions.	It is in the following terms:





'ACCEPTANCE

The lowest or any tender will not necessarily be accepted and no tender shall be deemed to have been accepted unless and until the fact of such acceptance has been notified to the tenderer in writing by or on behalf of the General Tender Board.' (my emphasis)


In short, the authority for Mrs O'Grady's act in sending the telex of acceptance can be traced, by way of the decision of the Tender Board, to both the Treasurer (by reason of his directions), and the	inister for Health (by reason of his instruction to Dr Stack which expressed his expectation that the Tender Board would make a decision which tender to accept), and so, ultimately, to the Northern Territory (Self-Government) Act.

To adopt the words of Mr Conti, 'Here the source is the Treasurer, a Minister of the Crown.	He has given his directions to the Tender Board.	The Tender Board makes a decision and the mechanical acceptance is the lady at the end of the chain of command.'

There is nothing in the evidence from which it could be inferred that Mrs O'Grady was any mere than a part of the chain of communication between the Tender Board and the plaintiff.	It is not inconsistent with this proposition that, as a link in the chain, she had a discretion to decide such matters as how to communicate acceptance and what precise words to use in doing so. I am satisfied that in the essential matter, whether acceptance



should be communicated to the plaintiff, Mrs O'Grady had no
discretion whatever:	that question was resolved by the decision of the Tender Board.


It was submitted on behalf of the defendant that the existence and content of the Contracts Act was a matter of which persons doing business with the Northern Territory ought to be aware.	In a legal sense that must be so.	Whether it is so in a commercial sense is another matter.	But, it was further submitted  that, knowing about the Contracts Act, persons receiving signed letters or telexes of acceptance of tenders made to the Northern Territory ought, as a matter of prudence, ask to inspect the written delegation of the person who signed the  letter or telex.	Not to do so would be to risk having been deceived into thinking a valid and binding contract exists.	If this is the true position (and I trust these reasons show that I do not think it is), then the Northern Territory Government ought to send with every request for tenders a warning that acceptance will be valid only if signed by a Minister or by a person with  his written delegation.	Such a practice would be desirable in view of the absence of any such legislation elsewhere in Australia.	But the practice would be especially desirable where the Request for Tender itself is positively misleading.	In this case the Request for Tender provided that acceptance would be notified by or on behalf of the Board (clearly, the Tender Board) and no-one else (see the 'Acceptance' clause set out above).
Therefore, the Request for Tender itself, in two separate places,



if the defendant's submission is correct, positively misleads the tenderer into the false belief that the Tender Board can accept a tender. Can the defendant seriously submit that, despite the
express wording of the Request for Tender, the plaintiff ought to have known better?


Clause 6 of the general provisions of the Request for Tender is as follows:

	6•	DATE OF NOTIFICATION OF ACCEPTANCE The date on which the notification of

acceptance is delivered by hand or sent by prepaid post addressed to the last known
address of the tenderer shall be deemed to be the date of the notification of the acceptance of the tender.'


The defendant submitted that an acceptance not in a form there specified would be invalid.	Problems have arisen, in cases where acceptance of a contract was sent by post or by a courier, as to the precise moment of acceptance.	As the cases show, the problem does not arise when instantaneous, or virtually instantaneous, methods of acceptance are used: see generally Entores Ld. v. Miles Far East Corporation, [1955] 2 QB 327.	In any event, there is no dispute in the present case concerning the date of either the despatch	or receipt of the Telex of Mrs O'Grady.	The effect of clause 6
is merely to say that where acceptance is delivered by hand
or sent by post, the date of delivery or posting is deemed to be the date of notification of acceptance of the tender.



Clause 6 does not apply where another method of notification is used.	It could never be construed as a requirement that all such notifications must either be delivered by hand or sent by post, with the consequence that other methods are invalid.	There was in fact much telex communication between the parties in this case, and notification of acceptance by telex might have been regarded as normal.

In all of the circumstances referred to, it is highly probable that the O'Grady acceptance had due authority.	If any doubt surrounded the happenings described up to and including the O'Grady telex, the subsequent conversations between the Minister for Health and Mr Meeke and the supporting public statement of the Solicitor General must surely put the matter beyond all doubt.	Statements such as those made by the Minister for Health, made by such a person in the circumstances in which they were made, must put beyond all doubt the question whether a valid contract had been made.

In addition to a declaration of the existence of a contract, the plaintiff seeks an order for specific performance.	The question now arises whether in the circumstances, including the nature of the contract, an order for specific performance ought to be made.



Some of the evidence elicited from Mr Meeke was intended to show that damages would not be as perfect and complete a remedy for the wrong suffered by the plaintiff as specific performance would be:		see Wilson v. Northampton and Banbury Junction Railway Co [1874] 9 Ch App 279 at 284, per Lord Selborne.	The contract for the provision of aerial medical services is not of a class that the authorities regard as generally requiring specific performance for adequate remedy, such as a contract for the disposition  of an interest in land would be.	Therefore it is necessary to look at the circumstances of the contract itself.

The matters which Mr Meeke referred to as bearing on the question of the inadequacy of the legal remedy  related to the plaintiff's strategy to become established in particular ways north of the 26th parallel of latitude: including the North of Western Australia, the 'Top End' of the Northern Territory of Australia, the North of Queensland and Papua New Guinea.	The aerial medical service would complement the existing coastal surveillance service  provided by the plaintiff.	Mr Meeke referred to other activities of the plaintiff in the area.	Unfortunately he was not required to be very specific, but I have concluded that the plaintiff has a strategy to become well established in the area North of the 26th parallel, and that the loss of the aerial medical contract represents more than a readily measurable monetary loss to the plaintiff.		Mr Meeke also



spoke of the commitment of resources made immediately upon learning of the acceptance of the plaintiff's tender.
However, those are matters that can be adequately compensated by damages.	I have concluded that the legal remedy would not be as perfect a remedy as specific performance.	However, I de not believe the obligations under the contract between the plaintiff and the defendant are apt to be enforced by a decree of specific performance. I recognise that the consequence to those whose taxes support the Government of the Northern Territory is potentially more serious if this court refuses to order specific performance, but I am aware of no authority that permits me to take that matter into account.	An award of damages, which one would expect to be substantial, in favour of the plaintiff leaves open the possibility that someone other than the plaintiff will gain the contract next time.
The obvious consequence is that the Northern Territory may have to pay more than once for the aerial medical service. On the other hand, a decree of specific performance would not have that effect because the plaintiff would be required to provide the service.

The obligations of the defendant are not such that the court would specifically enforce them, because mutuality is lacking.	By mutuality I mean that quality described by Dixon Jin	J.C.Williamson Ltd v. Lukey and Mulholland (1931) 45 CLR 282 at 298:





'The doctrine of the Court of Chancery was against decreeing one party to perform specifically
bligations which the contract imposed upon him, if it was unable to secure to him the performance by the other contracting party of the conditions upon which those obligations depended, and could only leave him to his action of damages at law in the event of the conditions being unperformed.'


The obligations of the defendant, as such, are simple enough, although not entirely uncomplicated, to be supervised  by the court if necessary.	The conditions to be performed by the plaintiff, however, upon which the performance of the defendant's obligations depend are too diverse, complex and numerous to be susceptible of supervision of the court.

The plaintiff submitted that, although the performance of the plaintiff's obligations under the aerial medical contract would require continual supervision, it ought to be treated as equivalent to that class of building contracts that forms an exception to the general rule that equity will not specifically enforce contracts where continual supervision would be required: see
Wolverhampton Corp. v. Emmons [1901] 1 QB 515.	But, in particular, the nature of building contracts in general is such that the work completed remains in e,:istence to be inspected.	The question whether a condition of a contract has been complied with is, in such a case, easier for a court to decide than in the case of aerial medical work



which, once done, no longer exists.	Its transient nature so distinguishes it from building work in a most significant  way that the plaintiff's submission in that respect fails.

The plaintiff's obligations under the aerial medical contract are extremely complex, and would be  unwieldy and difficult to supervise.	The claim for specific performance must, therefore, fail.

Therefore, the orders I make are as follows:


l•	A declaration that there is in existence a valid and binding contract between the plaintiff and the defendant for the provision of aerial medical flight services to the Darwin and East Arnhem regions of the Northern Territory of Australia.

	•	The defendant will pay damages for breach of contract to the plaintiff to be assessed.


	•		The defendant will pay the costs of the plaintiff in respect of the declaration and claim for damages.	I will receive submissions concerning costs relating to the claim for specific relief, which I refuse.




The further hearing of this matter will be adjourned to a date to be fixed.

