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REASONS FOR JUDGMENT
(delivered 6 April 1987)






The plaintiff, Pedro Zarirnis, sues the defendant, Peter Richard Williams, for breach of contract, seeking by way of relief:

	a declaration that there is a valid contract between the parties for the sale of the plaintiff's

shares in a company called Nubeena Pty Ltd., (Nubeena)


	specific performance of the said contract;



	damages;



	interest and



	costs.



The plaintiff alleges an agreement made on or about
25 July 1985 by which the defendant agreed to buy from the plaintiff all of the plaintiff's shares in Nubeena.	The plaintiff says that the agreement was partly oral and partly written, although his final position may have been that the agreement was wholly oral, evidenced in writing.	The defendant denies the existence of the agreement, contending that the parties never advanced beyond negotiations which included an offer by the defendant to buy the shares for
$20,000, subject to certain conditions, but which offer was not accepted by the plaintiff.

In arriving at a finding on the facts, which were in some respects contentious, I have had to evaluate the reliability of witnesses.	The plaintiff himself gave evidence, and, in his case, Mr Mitaros, his solicitor, of Messrs Philip and Mitaros, and Mr Briggs, a solicitor and member of the firm of Messrs Morris, Fletcher and Cross, gave evidence.	The defendant, who was unrepresented, gave
evidence but called no witnesses.	Taking into account the credit of the witnesses as well as the probabilities inherent in the circumstances, I find, on the balance of probabilities, that the facts were as follows:

In 1983, the plaintiff was a civil engineer working on the Channel Island bridge project near Darwin.	He had graduated from the University of Sydney in 1980 as a bachelor of civil engineering.	He had a cousin, Petros Pikos, with whose family he lived at Darwin.	The plaintiff had had no commercial experience at all.	He had some money that he wished to invest.

It happened that the plaintiff's cousin, Mr Pikes was employed by a firm known as 'Key Real Estate'.	Mr Pikes suggested to the plaintiff that he introduce the plaintiff to the defendant, who was then a 'boss' of Mr Pikes at Key Real Estate.	Early in December 1983 a meeting took place in the defendant's office.	The plaintiff, Mr Pikos and the defendant were present.	The purpose of the meeting was to allow the defendant to explain to the plaintiff the nature of an investment involving the purchase of land, the building of units on the land and the sale of the units.
The land was situated in a suburb called Brinkin and it was planned to build 12 units.	The defendant explained to the plaintiff that the purchase and development of the land would be carried out by a company called Quamby Pty Ltd.
The defendant said that Quamby would have three principal shareholders to provide a total investment of $120,000; a Mr Danny Masters was to invest $30,000;	an architect was to invest $30,000 and Nubeena was to invest $60,000.	It is not clear that these investments were to form part of the share capital of Quamby.	The defendant told the plaintiff that Nubeena would have a 60% interest in Quamby.	The plaintiff was to be involved by way of the purchase by him of shares in Nubeena.	He and Mr Pikos were each to purchase shares for $25,000, and the defendant was to purchase shares in Nubeena for $10,000.	The defendant expressed confidence to the plaintiff that the investment would be successful.	He told the plaintiff that the project should be completed by November 1984.	There was other conversation concerning details of the project which need not be recounted here.
The plaintiff agreed to take part in the project and asked the defendant to count him in.	Following that conversation the plaintiff received documents and, in due course, paid his agreed contribution of $25,000.

The plaintiff, in December 1983, having completed the task for which he came to the Northern Territory, went to Moree in the State of New South Wales to work as a civil engineer on a sewage treatment plant.	He took no active part in the Brinkin project, but waited to receive news from Darwin.	Havin9 received no word from the defendant concerning the project, or from anyone, in May of 1984 the
plaintiff requested Mr Mitaros, a solicitor in Darwin, then with the firm of Messrs Morris Fletcher and Cross, to make some enquiries on his behalf.	As a result of those enquiries, the plaintiff was given certain information which led him to believe that the interest of Nubeena in Quamby was less than 60%, namely 50%.		This worried him because the defendant had told him Nubeena would have a 60% interest in Quarnby.

The building of the units was not completed in November 1984, contrary to the defendant's prediction. Towards Christmas 1984, the plaintiff requested Mr Mitaros to make further enquiries.	Mr Mitaros tried to contact the defendant unsuccessfully before Christmas.	Upon his return to Darwin from Christmas holidays in January, Mr Mitaros again tried to telephone the defendant.	Following a telephone conversation with the defendant on 20 February 1985, on 21 February 1985 Mr Mitaros wrote to the defendant seeking answers to questions on behalf of the plaintiff.
That letter became exhibit K:


The Manager
Key Real Estate
1 Gardener Street DARWIN	NT	5790
Attention: Mr Peter Williams
NM:GE:D232/84
 21 February 1985

Dear Sir,
RE:	BRINKIN UNIT DEVELOPMENT - QUAMBY PTY LTD
We refer to our telephone conversation of 20th February, 1985 regarding the abovementioned matter and thank you for the accounts delivered to our office this day.

For the purposes of clarification we would appreciate your advising as to the following matters in relation to the abovementioned project, narnely:-

	the Liquidated Damages provision under the building contract


	the terms and conditions of the lease proposal with BHP	Pty Ltd.


	the expected date of completion of the development


	the further contributions required by the shareholders of Quamby Pty. Ltd.


We stress that these enquiries are made on an informal basis and simply to clarify in our client's mind the present position of the development.	Accordingly we would appreciate your early reply.

Yours faithfully, MORRIS FLETCHER & CROSS
	MITAROS



Some time in February 1985 the plaintiff received a document signed by the defendant and entitled
'TO QUAMBY SHAREHOLDERS': exhibit F.	Perhaps it would not be unfair to note that for a document constituting a first written communication to the plaintiff since he made his investment of $25,000, it was singularly uninformative in its lack of particularity.	Exhibit Fis	set forth in full:
TO QUAMBY  SHAREHOLDERS: Re:	UNIT DEVELOPMENT - BRINKIN


Attached is an analysis of our accounts as at end of January, 1985.	As you can see an amount of $18,000 has been expended on interest.	This has been paid from Quamby account.	Future interest, however, will have to be provided by shareholders.
PETER WILLIAMS



QUAMBY SITUATION 19/1/85
CAPITAL
$120,000
A.G.C. DRAWINGS
400,000
TOTAL
$520,000










OUTGOINGS:
Deposit Brinkin
land
$9,000

Valuation fee

800

Stamp  Duty Land settlement

1,623
80,798
Legal fees
394

Architect

400
Stamp Duty
Mortgage
1,398
Legal fees
Mortgage
930

Insurance Interest "
"
"
"
 
	July
	August
	September
	October
	November

 1,328
960
1,825
2,718
3,728
4,112
Council Rates
261
2,000
Architect fees
Accountancy fees
1,000

$118,635
+ Payments to Builder
396,000

GRAND TOTAL
$514,635

"	- December Advertising - Singapore
 4,760
600
In late February or early March 1985 a meeting took place between the defendant and Mr Mitaros.	Mr Mitaros asked a number of specific questions concerning the project. The defendant's answers were very vague and, to use Mr Mitaros' words, 'scooted around what I was actually asking him, and I wasn't getting anywhere.'	Mr Mitaros unsuccessfully pressed the defendant for information.	He suggested to the defendant that, to be free of the plaintiff's importuning, the defendant may wish to buy back the plaintiff's investment.		Mr Mitaros said that the plaintiff would want back his original investment of $25,000 together with interest for one year.	Mr Mitaros said to the defendant that the going rate was about 14%, but that his client would accept 12½%.	The defendant said, 'okay I'll buy him out at that price.'		However, Mr Mitaros believing he could not rely on the defendant said he would prepare an agreement.	A form of share sale agreement was prepared at the office of Messrs Morris Fletcher and Cross:	see exhibit
	It reflected the agreement reached orally at the conversation just referred to.	The consideration was expressed to be $28,125.	This was made up of $25,000 plus

$3,125 interest.	Because the plaintiff was not in Darwin,
it was Mr Mitaros' intention that the agreement would be prepared in duplicate with a view to exchange.
Mr Mitaros tried to telephone the defendant on many occasions following the February or March meeting, without success.	The defendant was avoiding Mr Mitaros.

Because of his failure to make telephone contact with the defendant, in mid March, Mr Mitaros went to the office of Key Real Estate and sat in the reception area  until the defendant received him.	He there delivered a duplicate of the agreement to the defendant.	At the defendant's office Mr Mitaros said to him that he, Mr Mitaros, was going to Perth shortly and that he needed to exchange contracts as soon as possible.	In response, after making a telephone call to his wife, the defendant said,  'I'm going to have to let you know whether I can purchase  the shares.'	Mr Mitaros said, 'I'm only here for another week.	If we're going to tie this up, we're going to have to do it quickly, so let me know when you're in a position to sign the contract and exchange it.'

Mr Mitaros waited in vain for further communication from the defendant.	He tried to telephone the defendant on many occasions.	On the very day he left for Perth Mr Mitaros tried unsuccessfully to reach the defendant by telephone.	Upon going to Perth Mr Mitaros passed the carriage of the matter to Mr Briggs of the Darwin office of Messrs Morris Fletcher and Cross.	I may conveniently mention here that, if it were necessary to make a finding on


the matter, I would be satisfied that the plaintiff, through Mr Mitaros, and the defendant reached a binding agreement at their meeting in February for the sale by the former to the latter of shares in Nubeena for $25,000 plus interest for  one year at the rate of 12½%.	However, I have concluded that by his subsequent conduct, the plaintiff waived his rights under that agreement.

Mr Briggs was first brought into the matter by a telephone call from Mr Mitaros from Perth.	Mr Mitaros sent to Mr Briggs a copy of the form of agreement referred to above: exhibit o.	On 25 June 1985, Mr Briggs telephoned the defendant.	After some reference to the agreement, the defendant said, 'I am no longer prepared to pay that sum of money.'	The defendant explained to Mr Briggs that the shares in Nubeena had depreciated in value.		The defendant said to Mr Briggs that he thought the shares held by the plaintiff were then worth only $20,000.	The defendant said he was prepared to pay $20,000:	he suggested that the terms of payment should be $5,000 immediately and $15,000 by 20 December 1985.	Mr Briggs, due to uncertainty as to what had transpired  before he came into the matter, said he would seek his client's instructions on the defendant's offer.
The defendant also said he would send to Mr Briggs a 'resume' of Nubeena which would help to explain why the shares were no longer worth $25,000.	In court, Mr Briggs was able to refresh his recollection of that conversation
with the defendant from file notes he made at the time of the conversation.


On the next day, 26 June 1985, a document headed 'QUAMBY SHAREHOLDERS' was delivered to Mr Briggs: exhibit G. It consisted of a typed letter dated 3 June 1985 and an enclosure.	The letter was signed by the defendant.	On the typed letter, in the defendant's handwriting, appeared the following words:

Ian,

I would be happy to buy Pedro's shares for $20,000.
$5,000 now balance by Dec 20th but I would need to know quickly.	In any event Directors of Quamby will be making decision tomorrow re above which means Nubeena must buy at least 4.
Peter

On the question, disputed at the trial, when exhibit G was received by Mr Briggs, I have no doubt it was on 26 June 1085 as alleged by Mr Briggs.	Mr Briggs' recollection is supported by his file notes.	Having obtained instructions from the plaintiff, Mr Briggs, on 4 July 1085, wrote to the defendant making a counter offer on behalf of the plaintiff to sell his shares in Nubeena for
$25,000:	see exhibit M.


On or about 8  July 1985, the defendant telephoned Mr Briggs with a response to the counter offer.	The defendant said he was disappointed that his offer of $20,000
had been rejected.	He again explained to Mr Briggs at length that the plaintiff's shares in the company were worth only $20,000.	Mr Briggs suggested that, because he was without instructions to negotiate, the defendant should contact the plaintiff directly in Canberra, where the plaintiff then was.		Mr Briggs gave the defendant the plaintiff's telephone number.

On 8 July 1985, the defendant made a telephone call to the plaintiff.	He told the plaintiff that he was disappointed in the plaintiff for not accepting his offer to buy the plaintiff's shares in Nubeena for $20,000.	The defendant said the figure was a very realistic one.		He said the investment had 'gone bad' and his offer to buy the shares was really a favour to the plaintiff.	The plaintiff was persuaded by the defendant and agreed to sell the shares for $20,000.	The parties agreed that the defendant would buy the plaintiff's shares in Nubeena for $20,000.	The defendant gave an undertaking to the plaintiff that he 'would not be held liable for any monies due to Nubeena or Quamby'.	The plaintiff was anxious to break all ties with both companies.	During the same conversation the plaintiff told the defendant that he would be instructing his solicitor to amend the existing draft agreement to include
the amounts agreed upon.
On 9 July, Mr Briggs received instructions to prepare and deliver to the defendant a form of agreement. Mr Briggs prepared a form of agreement according to those instructions on 11 July 1985:	exhibit H.	That form of agreement provided for the payment of $5,000 of the consideration upon the signing of the agreement and for the payment of the balance on or before 31 December 1985 or at an earlier time subject to a specified contingency.	On the same day that the form of agreement was prepared, 11 July 1985, Mr Briggs caused an original of it to be delivered to the defendant at Key Real Estate.	Subsequently the plaintiff received in the mail an original of the form of agreement to sign with a view to exchange.		The plaintiff signed it and returned it to Mr Briggs.

After about a week had passed, not having heard from the defendant, Mr Briggs tried to telephone him at the office of Key Real Estate.	He was told that the defendant was unavailable.	Mr Briggs left a message requesting the defendant to telephone him.		Not having heard from the defendant a couple of days later, Mr Briggs tried again to call him.	Again the defendant was unavailable.	A message was left requesting him to return Mr Briggs' call.	This sequence of events occurred three times without the defendant responding.
Some of these matters, although they are not immediately relevant to the question to be decided, reflect adversely on the defendant showing him, not as a person who was presented with a form of agreement the terms of which he had not agreed to, but as a person who was trying to avoid the formalization of an agreement he well knew he had already made.	If the former had been the case, I would have expected him to react immediately and unambiguously to being presented with the document.	To have ignored the attempts made by Mr Briggs to speak to him was, in my opinion, totally inconsistent with the state of mind he professed at the trial to have had.

On 25 July, Mr Briggs succeeded in getting the defendant to the telephone.	The defendant confirmed he had received the agreement.	He said he was happy with its terms and its form and that he would sign it and deliver it together with a cheque for the initial payment of $5,000.
Mr Briggs was able to refresh his recollection of that conversation by reference to a diary note.	Mr Briggs, not having heard anything from the defendant by the Monday following their conversation tried to telephone him unsuccessfully, leaving a message that he had called and requesting the defendant to return his call.	No return call was forthcoming.	This happened several times.
In approximately early August, Mr Briggs again spoke to the defendant asking him why he had not returned the signed agreement and cheque as promised.	The defendant said he had been too busy and was getting round to it.	The defendant said he was in a position to settle, that he was about to leave Darwin and settlement should take place before he did so.	He said he would need a share transfer from the plaintiff.		Mr Briggs undertook to get it as soon as possible.	Sometime later Mr Briggs received from the plaintiff a duly executed share transfer.	Mr Briggs then attempted to contact the defendant again.	Despite numerous and persistent attempts, he was unsuccessful.		I am satisfied that the defendant was deliberately avoiding Mr Briggs.	In fact, Mr Briggs was unsuccessful in ever speaking to the defendant again.

Ultimately, on 30 September 1985, upon instructions from the plaintiff, a letter threatening legal proceedings was sent to the defendant: exhibit N.	That letter alleged the agreement and the breach, and would clearly have called for a reply from such a person as the defendant if its assertions were disputed. Neither the plaintiff nor his solicitors received any acknowledgement of that letter.

The facts set out above are those that I find to have been established at least on the balance of probabilities.	I do not propose to repeat here what the
defendant said in evidence, other than to say that I did not believe him on any essential matter.	His assertions that it would have been economically foolish for him to have entered the alleged contract carry no weight.		One perfectly acceptable reason for his having been willing to enter even a financially foolish agreement was to rid himself of the embarrassment of the persistent enquiries being made by the plaintiff and his solicitor concerning the affairs of Nubeena and Quarnby.	It is also possible that the defendant, as he himself asserted in Court, did not believe he could be held to an agreement that was not in writing.	It is quite possible that he was quite willing to make oral promises in order to fob off the plaintiff as long as he did not sign a
contract.


I am satisfied that the reason the plaintiff and his solicitor wanted the agreement of 8 July 1985 made between the plaintiff, personally, and the defendant, and subsequently confirmed by the defendant to Mr Briggs, reduced to writing was that they had long since ceased to have confidence in the defendant as a man of his word.	The oral agreement was in no sense subject to a written
contract.


Even if no binding oral agreement were made on 8 July 1985, the defendant's approval and oral adoption of the form of agreement on 25 July 1985 and his promise to sign it
was conduct quite sufficient to create a binding contract. However, I believe a contract was created on 8 July 1985, and that on 25 July 1985 the defendant said, in effect, to Mr Briggs that the document reflected accurately what had been agreed.	The distinction is material only on the question of interest.

The defendant said, in the course of an address to me, that he had 'no knowledge of what a verbal contract means ••• legally.	... being in real estate, every agreement ... was subject to the consequent exchange of contracts, and it was on that basis that various documents were prepared by the solicitor acting for the plaintiff.'	I cannot say whether or not the defendant was under the misapprehension that every contract of whatever kind was required by law to be in writing.	I would be surprised if he really believed that.	However, if he did think so he was mistaken as to the law and, if I am not mistaken as to the law, his mistake does avail him here.

What is more significant for present purposes about what the defendant said in the quoted passage and elsewhere during the trial is that he has clearly asserted that any conversations he had in which the terms of a possible agreement were discussed were, to use the accepted term of art, subject to contract, meaning a contract in writing.	I have considered this assertion carefully.	In Masters and


Anor v. Cameron (1954) 91 CLR 353, the High Court (Dixon CJ, McTiernan and Kitto JJ) said:


'Where parties who have been in negotiation reach agreement upon terms of a contractual nature and also agree that the matter of their negotiation shall be dealt with by a formal contract, the case may belong to any of three classes.	It may be one in which the parties have reached finality in arranging all the terms of their bargain and intend to be immediately bound to the performance of those terms, but at the same time propose to have the terms restated in a form which will be fuller or more precise but not different in effect.	or, secondly, it may be a case in which the parties have completely agreed upon all the terms of their bargain and intend no departure from or addition to that which their agreed terms express or imply, but nevertheless have made performance of one or more of the terms conditional upon the execution of a formal document.	Or, thirdly, the case may be one in which the intention of the parties is not to make a concluded bargain at all, unless and until they execute a formal contract.

In each of the first two cases there is a binding contract:		in the first case a contract binding the parties at once to perform the agreed terms whether the contemplated formal document comes into existence or not, and to join (if they have so agreed) in settling and executing the formal document;	and in the second case a contract binding the parties to join in bringing the formal contract into existence and then to carry it into execution.	Of these two cases the first is the more common' : p.360.

Having considered the evidence accepted by me relating to the conversation between the plaintiff and the defendant of 8 July 1985 and the subsequent conduct of the defendant, including his dealings (and attempts to avoid dealings) with Mr. Briggs, I find that the parties were
ad idem following their conversation on 8 July, and that they reached an agreement aptly described in the passage
quoted from Masters v. Cameron, being one falling within the first of the three classes referred to.

I have suggested elsewhere that the defendant may have felt free to express agreement to almost anything in order to rid himself of the annoying plaintiff and his advisers because of a mistaken belief as to the relevant law, but to infer from that there was an understanding between the parties not to be bound by an agreement 'unless and until they execute(d) a formal contract' is wholly unwarranted.	Again, in any event, in his telephone conversation with Mr Briggs, on 25 July 1985, the defendant unreservedly accepted the form of agreement presented earlier to him, and promised to sign it.

Accordingly, I declare that a valid and binding contract exists between the plaintiff and the defendant for the sale of the plaintiff's shares in Nubeena Pty Ltd to the defendant for an amount of $20,000.	In consequence of this declaration, I make the following orders:

	That the defendant perform the said contract by

paying to the plaintiff the amount of $20,000 forthwith upon the plaintiff delivering to the defendant a duly executed transfer of all of the plaintiff's shares in
Nubeena Pty Ltd.
20

	That the defendant pay to the plaintiff interest on

$5,000 from 25 July 1985 to the date of judgment, and on
$15,000 from 31 December 1985 to the date of judgrnent.


The defendant will pay the plaintiff's costs.







