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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 121 of 1985


IN THE MARRIAGE OF:

WILLIAM FRANCIS TOUNE
Applicant/husband

AND:
ROBYN JOYCE TOUNE
Respondent/wife


CORAM:	O'LEARY C.J.



REASONS FOR JUDGMENT
(delivered ll.'3 December 1986)


On 12 August 1986, William Francis Toune ("the husband") filed an Application in the court for the dissolution of his marriage to Robyn Joyce Toune ("the wife").	They were married in Darwin on 26 October 1974. They separated on 21 November 1984, and have lived separately and apart since then.	There are two children of the marriage, Corinne Elizabeth Toune born on 28 August 1978, and Olivia May Toune born on 2 January 1980.	Both children now reside with the wife at River Hills in the State of Queensland.


In his Application, the husband gave, as part of the arrangements made for the children, the following particulars:

"Maintenance and financial support.

The husband pays maintenance at the rate of $15.00 per week per child in accordance with existing court orders.
The husband was previously paying $30.00 per week per child but this was reduced by mutual agreement on the husband signing over ownership of the former matrimonial home to the wife.	The wife is in full-time employment as a legal secretary and is currently letting out the former matrimonial home in Darwin."


The husband also gave the following particulars in his Application under the heading "Previous Orders".

"The following are particulars of orders that are still operative made in Family Law or Child Welfare proceedings concerning the husband and wife or children:
Order of Supreme Court at Darwin made 7 June 1985 and 13 December 1985 providing that:
	the husband and wife be granted joint guardianship and the wife sole custody of the two children of the marriage;


	the husband does not pay maintenance for the children whilst he is exercising access to them.
	That the wife inform the husband of the address and telephone number at her place of residence and undertake always to keep the husband so informed.
	The husband have access to the said children if he is in or around the city or town where they reside.


	That the applicant husband have overnight access to the children for half the Christmas school holidays for each year commencing at the beginning of the holidays commencing December 1986, such access to include alternative Christmas days with the husband first having access on the Christmas day of 1986.


	That the husband have overnight access to the children of the marriage during the school holidays in January 1986 in Darwin and that the wife pay the costs of the airfares to Darwin and from Darwin and that the husband make contribution of the sum of $100 towards the return journey of the children to Brisbane.


	The husband pay maintenance of

$15.00 per week for each of the children."


On 24 October 1986 an Answer to the husband's Application was filed on behalf of the wife.	In it she says that, in addition to the Orders listed by the husband, an Order was also made on 7 June 1985 by Muirhead A.C.J. that the husband pay half the school fees and half the education expenses of the children.	As will appear, that was in fact so.	The wife's claim is that the husband is in arrears of payments due under that Order, and, therefore, proper arrangements have not been made for the welfare of the
children.
The Application for dissolution came on for hearing before Nader J, on 7 November 1986 when his Honour pronounced a decree nisi for the dissolution of the marriage, but, on the application of the solicitor for the wife, declined to make a declaration under s.63(1) of the Family Law Act, and adjourned the further consideration of that matter sine die, giving liberty to either party to restore it to the list on 48 hours notice to the other party.	Thereafter the matter was relisted for hearing before me on 28 November and 5 December.

The arrangements made for the maintenance of the children have varied over the course of time.	They may be shortly summarised as follows -

	On 7 June 1985 an order was made by Muirhead A.C.J. that the husband pay to the wife by way of maintenance of the children the sum of $30.00 per week for each child being a total of

$60.00 per week as well as half the school fees and half the education expenses of the children.

	On 22 November 1985 the parties entered into a Deed which was subsequently registered in the court pursuant to O.26 r.1 of the Rules made under the Family Law Act.	By that Deed the husband agreed to transfer to the wife all his right title and interest in the former matrimonial home and the furniture and contents of it, but subject to existing encumbrances, in consideration of her paying to him the sum of $18,000 free of interest. It was a condition of the Deed that the wife should forego her right to

$30.00 per week of the sum of $60.00 per week of the maintenance ordered
to be paid by the husband under the order of Muirhead A.C.J. of 7 June 1985.	The home at the time was valued at about $85,000, but there was a mortgage on it to the Housing Commission of about $45,000.	The furniture and household items were valued at about $15,000.	The nett result of the settlement, therefore, was that the wife received assets worth about $37,000, and the husband
$18,000 in cash.

	On 12 December 1985 the husband made an application to the court for a number of orders relating to his access to the children, but also for Orders varying the Orders made by Muirhead A.C.J. on 7 June 1985, i.e. for Orders -


	that the husband cease to pay half the school fees and half the education expenses of the children, and



(vii)		that the wife pay the cost of airfares for the children to come to Darwin to visit the father during periods of access and that the husband pay the cost of airfares to return the children to the wife.

	That application came on for hearing before Maurice J. on 13 December 1985 when a number of orders relating to access to the children were made by consent, but the applications for the orders I have set out above were adjourned to 7 February 1986.
	On 7 February 1986 the applications for those orders again came before the court and were, by consent, adjourned to the defended list.


	So far as I am aware, the applications are still awaiting hearing in the defended list.

The arrears of school fees and education expenses due under the Order amount, according to the wife, to
$652.83.	She therefore opposes the making of an Order under s.63(1) of the Act that proper arrangements in all the circumstances have been made for the welfare of the children, or that there are circumstances by reason of which the decree nisi should become absolute notwithstanding that I am not satisfied that such arrangements have been made.	I might add that, as well as opposing the making of such an Order, the wife has also brought an Application in the court to garnishee the husband's earnings from his employment with the N.T. News at the rate of $50.00 per week.	That application is still pending.

I do not think I should be concerned here with the competing merits of either the husband's or the wife's claims in relation to the Application to vary the Orders made by Muirhead A.C.J.	I think it is sufficient to say that the husband's claim, as I understand it, is that it was agreed between himself and his wife at the time of making the Deed of Settlement that, in exchange for his signing over the house to his wife, the only payments he would be responsible for would be payments of the sum of $15.00 per week per child by way of maintenance.	He says he has adhered to that arrangement since that time.	The wife's claim, as I see it, is that she relies on the Deed of Settlement.	Which of those claims is to prevail must be
left for determination on the hearing of that Application. What I have to consider here is whether I am satisfied that proper arrangements in all the circumstances have been made for the welfare of the children, or whether there are circumstances by reason of which the decree nisi should become absolute notwithstanding that I am not satisfied that such arrangements have been made.

It is not in dispute that proper arrangements have been made for the welfare of the children in that they are well and properly cared for by the wife.	All that is in dispute is whether proper arrangements have been made for their maintenance, the wife's claim being that, by reason of the husband's failure to pay half the childrens' school fees and educational expenses, she will not be able to send the children to a private school "as requested by the applicant (husband)".	The children are 8 and 6 years of age respectively at the present time, and they attend the Good News Lutheran School in Brisbane.

The present arrangements for the maintenance of the children are that the husband is paying the wife $15.00 per week for each of the children.	He has settled on the wife substantial assets of a nett value of approximately $37,000, as against the $18,000 received by him.	That settlement on the wife was by way of part capitalisation of the weekly payments ordered to be paid by him to the wife, and perhaps, depending on the resolution of the dispute as to this, also
of his obligation to pay half the school fees and educational expenses of the children.	I think I should also take into account when considering whether proper arrangements have been made for the childrens' maintenance the fact that the wife is working as a legal secretary, and that she is renting out the former matrimonial home in Darwin that has been settled on her.

On these facts, I think I can be well satisfied that proper arrangements have been made for the welfare of the children, but, if there be any doubt about that, I think the circumstances which I have set out above, together with the fact that the marriage has been at an end for more than
2 years now, that no good purpose is to be served by frustrating its dissolution, and that the existing dispute between the husband and wife as to his liability to pay half the school fees and educational expenses of the children can be adequately determined by the processes of the court, justify the making of an order that the decree nisi should become absolute notwithstanding that I am not satisfied that such arrangements have been made.

The Order I make, therefore, is that I declare that proper arrangements in all the circumstances have been made for the welfare of the children of the marriage.

