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AT ALICE SPRINGS
No. 92 of 1986


IN THE MATTER OF:
the Justices Act
AND IN THE MATTER OF:
an appeal from a decision of the Court of Summary
Jurisdiction at Alice Springs
BETWEEN:
EDWIN GRANT COULTHARD
	Appellant


AND:
GEORGE HENRY SEEARS
	Respondent




REASONS FOR JUDGMENT
(delivered 9 December 1986)



CORAM:	KEARNEY J.


On 5 August 1986 the appellant pleaded guilty and was convicted before a Court of Summary Jurisdiction at Alice Springs of offences committed earlier that day, viz:-

	Driving a motor vehicle on Sturt Terrace whilst he had a blood alcohol concentration in excess of 0.08%, namely 0.27% (s.8(2)(a) Traffic Act). This










offence carries a $1000 fine, or 12 months imprisonment, or both (s.8(3)(b) of the Act); and, as he had a prior conviction, he was also liable to have his driving licence suspended for at least 12 months (s.SS(SA)(ba) of the Act).

	Driving	the	motor	vehicle	without	a	licence (s.114(a) Motor Vehicles Act).


The circumstances in which the offences were committed were as follows. At about 1.10am on 5 August police on patrol saw the defendant driving in Sturt Terrace. They stopped him and spoke to him about the manner of his driving. The Court was not informed what the manner of driving was but the respondent concedes that it was not such as to increase the gravity of the offence. He submitted  to a breath test; the analysis gave a reading of 0.270. He admitted that he did not hold a driver's licence. Through his counsel he acknowledged he was quite drunk.

He admitted that at Alice Springs on 20 September 1985, some 11 months before, he had been convicted of driving an uninsured and unregistered motor vehicle whilst unlicensed and with a blood alcohol concentration in excess of 0.08% (0.220%). For these 4 offences he received fines totalling $400 and was disqualified from holding a driving licence for 6 months. He had no other prior convictions.
The Court sentenced him on 5 August to 3 months imprisonment on the first charge; 1 month imprisonment on the second charge, to be served concurrently with the first sentence; and disqualified him from holding or obtaining a driving licence for 12 months. On 15 August the appellant was released on recognizance, having lodged appeals under
s.163 of the Justices Act against both sentences on the grounds that in all the circumstances they were manifestly excessive.

The appellant is a young unemployed Aboriginal man from Port Augusta aged 20 years. He is married, with a 4 month old child. He has no money to pay any fines.


Mr. Coates advanced 3 arguments in support	of	the
appeal.


The first submission was that the sentences imposed were well in excess of the penalties imposed on other offenders who had committed these offences, bearing in mind the antecedents of the appellant. In short, the submission was that the penalties imposed were beyond the current "tariff", at Alice Springs.

The computerised PROMIS system upon which the records of Court cases are kept unfortunately is not geared







to provide useful sentencing information; it cannot show, as systems elsewhere are designed to show, the current sentencing "tariffs" for offences. Mr. Coates, in conjunction with counsel for the respondent, has carried out a manual comprehensive research into cases involving 0.08% offences determined in the Court of Summary Jurisdiction in Alice Springs in the 4 months August-November 1986. It discloses that in those 4 months out of 182 persons 26 were sentenced to terms of imprisonment for those offences. The terms ranged from 2 weeks to 6 months. Mr. Coates relied heavily upon the fact that the appellant was the only person sentenced to a term of imprisonment, who had one prior 0.08% offence; the other 25 had from 2 to 6 priors, and 16 of them
received	concurrent disqualified.	Their 0.13% to 0.35%.
 sentences blood	alcohol
 for	driving readings	ranged
 while from

What the prior records were, if any, and the blood alcohol readings, of all 156 people who were not sentenced to terms of imprisonment, have not been ascertained.  16 were released on a bond, without conviction, upon condition that they paid a sum of money to some charitable institution. The others were fined, in amounts from $100 to
$750, and were disqualified from holding licences for periods ranging from 3 to 18 months. 13 people with one prior for exceed 0.08% were disqualified for periods ranging from 12 to 18 months, and fined from $250 to $500.







Despite the fact that the period involved is very short, the statistics for the 4 months appear to be the best rough guide that can presently be made available. I consider that it is fair to conclude that at this time in Alice Springs, the sentencing "tariff" for an offender the circumstances of whose offence, blood alcohol reading and prior record are similar to those of the appellant, extends to a short period of imprisonment but not as long as 3 months. The magistrate did not fall into error in considering that a period of imprisonment was warranted.

Since the sentence appears to depart from the prevailing standard of sentences for offences of similar gravity by persons with similar priors, it should be varied; see Lowe v The Queen (1984) 54 ALR 193 at p.196 per Mason J., and R. v Barker (1976) 14 S.A.S.R. 389. If the prevailing standard of sentences is too low it should be raised by the court in Alice Springs after due warning, by steps and not by leaps; the magistrates are in the best position to monitor matters such as increasing prevalence, and the need to protect the community.

In this case the appropriate sentence for the first offence, bearing in mind the current "tariff" in Alice Springs, is 1 months imprisonment. However the appellant has already spent 11 days in custody. In those
circumstances I consider it appropriate to suspend service of that sentence forthwith upon the appellant entering into a Recognizance in the sum of $200 to be of good behaviour for a period of 2 years.


It	is	unnecessary submissions of Mr. Coates.
 
to	deal	with	the	other


The sentence of immediate imprisonment for 1 month imposed for driving without a licence is manifestly excessive. It is however the appellant's second offence in that respect. The 11 days already spent in custody under this sentence is sufficient punishment. The sentence should be reduced to the time already served.

The order imposing the period of 12 months disqualification from holding a licence remains untouched.

The appeals are upheld, the sentences quashed, and in lieu thereof sentences imposed as indicated above.





