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RULING ON APPLICATIONS TO AMEND DEFENCES IN RESPONSE TO AMENDED STATEMENT OF CLAIM
(delivered 4 December 1986)


[The plaintiff sued the defendants, a firm of solicitors, claiming they had been negligent when acting for the plaintiff in 1973 in preparing a Lease for the purpose of giving legal effect to an oral agreement between the plaintiff as lessee and one W. as lessor.

The plaintiff had brought proceedings in 1974 in the Local Court, relying upon certain alleged breaches of certain alleged obligations of W. under the Lease.  The firm, then constituted by the first and second defendants, appeared for W. and submitted that the Lease was illegal




void and unenforceable in that the consent of the Administrator under s.26 of the Crown Lands Act had not been obtained. The magistrate accepted this submission and for that reason dismissed the proceedings.

In his Statement of Claim the these	Local	Court	proceedings	and particularizing his loss and damage.
 plaintiff referred to their	outcome,	when

After the trial had commenced, the Statement of Claim was amended in certain respects. The defendants then sought leave to amend their respective Defences. The plaintiff opposed the grant of leave.]

I rule now upon the objections raised by the plaintiff to the amendments to their respective Defences which the first and second defendants, and the third defendant respectively seek leave to make under  Order 32 Rule 6.
[His Honour then set out the history of certain amendments to the pleadings, dealt with the application by the third defendant and continued:]

On 28 November 1986 the first and second defendants indicated by Document 95 the nature of the amendments to their Defence which they apply to make.  The plaintiff opposed the inclusion in the Defence of proposed  paras 3B and 4,  which consist of matters not pleaded before.  Para. 3B deals with the decision in April 1975 of the  magistrate Mr Hall referred to in para.9(a) of the Statement of Claim. Para.9(a) has not been amended. Para.3B of  the  Defence would plead that that decision was wrong in law and in fact. Para.4 of the Defence would plead a failure by the plaintiff to mitigate any loss and damage he may have suffered.


The plaintiff opposed the inclusion of para. 3B on three grounds. First, it is a new defence, a matter which requires to be specially pleaded to be put in issue, and the plaintiff would be prejudiced because the first intimation that the correctness of the magistrate's decision is in issue, was on 26 November, the second day of the trial. Second, it cannot be pleaded because  it attempts to go behind the face of the record of the Local  Court.  Third, the defendants are estopped from pleading this defence, because they asserted before the magistrate that the Lease was invalid, a submission which the magistrate ultimately upheld.



sound.
 
I do not consider the argument based on estoppel is The	proceedings before the magistrate were between
the plaintiff and the late Mr Whitlock. The defendants appeared for Mr Whitlock in those proceedings, as his solicitors, and made submissions which the magistrate upheld. They were not party to those proceedings, and they cannot be estopped by submissions of law put forward as part of their client's case.

I do not consider that the plaintiff would be prejudiced if the question of the correctness of the magistrate's decision is now specifically pleaded. It is clearly a matter which has to be examined in any event, if relevant and admissible.


The principal ground upon which the plaintiff relies is that the defence attempts to go behind the face of the record of the Local  Court.  Mr Abbott  relies  on  Hinton Demolitions Pty Ltd v Lower (No.2) (1971) 1 S.A.S.R.
512	and	Electronic Rentals Pty Ltd v Anderson	(1971)	124
C.L.R. 27.	In Hinton's case it was held that	the	question of	the	validity of an administrative decision could not be
raised	in	subsequent	Court
 proceedings	to
 which	the

decision-making	authority	was
 not	a party.
 Bray C.J. at
p.524 expressed the view that the administrative decision must stand until successfully challenged in appropriate proceedings. Wells J. dealt at length with the distinction between "void" and "voidable" administrative decisions and considered at p.548 that although an administrative process may be collaterally impeached where the validity of the process must be demonstrated as an essential part of a prosecution case, there was nothing in the legislation in question to justify such an impeachment, and the administrative decision could not be challenged.

The Electronic Rentals case (supra) involved an application for prohibition on the ground that the magistrate lacked jurisdiction to hear a charge described in an Information said to be invalid because it had not been read by the justices who issued the summonses. The justices had given evidence to this effect before the magistrate;









they did not give evidence before the Supreme Court, where the applicant relied upon the justices' depositions before the magistrate. The Supreme Court discharged an order nisi for prohibition; the High Court refused special leave to appeal, on the ground that there had been no evidence before the Supreme Court to support the application  for prohibition.

The general rule, as I understand it, is that a judgment, while conclusive as to its nature and effect, is not admissible in different proceedings between a party to the judgment and a stranger, as evidence against  the stranger of matters therein decided. This is because the judgment is not evidence of the truth of the decision or of its  grounds:   see Hollington v F. Hewthorn &    Co Ltd (1943)
K.B. 587.  If this be so, the significance of the  reference
to the decision  of  the magistrate  in para. 9(a) of the

Statement of Claim,
 which	particularizes
 the	plaintiff's
loss	and	damage
 (to	which	the	proposed
 para.3B of the
Defence is directed) is not entirely clear, other than as a factual link explaining the damage said to flow from the alleged negligence of the defendants.

Mr Lander submits that paras 3B and 4 are included ex abundante cautela, and merely to render the pleading more elegant; they raise no new issues, and concern matters which


in any event must be the subject of inquiry. As to para. 3B the defendants maintain that the plaintiff's claim -that the defendants were negligent in that they prepared a Lease which did not give legal effect to the agreement between Mr Whitlock and the plaintiff will not succeed, and that the magistrate erred in finding the Lease illegal, void and unenforceable. Mr Lander also submitted that the magistrate's finding was a matter of no consequence in these proceedings in which the onus lies on the plaintiff to establish the lack of legal efficacy of the Lease.

It is, however, unnecessary for me to go further into the matter. In the result, the questions involved were not fully argued before me, the plaintiff preferring to deal with the matter of the significance of the magistrate's decision in the final address.

I give leave to the first and second defendants to amend their Defence by including proposed para.3B as set out in Document 95.

Proposed para.4 of the Defence pleads in the alternative, that the plaintiff has failed to mitigate his loss. The plaintiff expressed some difficulty in  dealing with the  application to amend the Defence in this respect, in the absence of particulars of the alleged failure to
•






mitigate. The defendants did not supply particulars contending that the plea was entered ex abundante  cautela, no new issue was raised, and, as a plaintiff is always obliged to mitigate his loss, whether he has done so is always an issue in a trial where the  plaintiff seeks damages. It is correct that in general a defendant does not have to deal specifically in his Defence with a plaintiff's allegations as to damages; see the concluding words of Order
23 Rule 17. However, it is the  common and preferable practice to do so, and it is quite common to see a positive allegation in a Defence that a plaintiff has failed to mitigate his loss. Where failure to mitigate loss  is alleged, the onus of proof lies on the defendant. In such a case it is proper and reasonable for the defendant so pleading to provide particulars by way of specifying the steps which he contends the plaintiff could have taken but did not take.

The first and second defendants have leave to amend their Defence by including proposed para.4 as set out in Document 95 upon the condition that they provide particulars thereof to the plaintiff within 4 days.





