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THE QUEEN AGAINST COMMISSIONER OF POLICE EX PARTE: JAMES JOSEPH PARKER
No. 829 of 1986


Supreme Court of the Northern Territory of Australia


Asche J.


27, 28 November and 1 December 1986



Certiorari - probationary constable's appointment terminated on ground that he had misconducted himself - not warned that Commissioner was considering such action - not given opportunity to reply.

Natural Justice - interview with probationary constable about possession of cannabis - warned that he might receive a summons for possession of cannabis - whether such warning could be construed as warning that his appointment might be terminated for misconduct - seriousness of the expression ''misconduct''.

Natural Justice - reliance (in part) on confidential information - such information not put to person under investigation - undesirability of laying down general rules
	application to particular case.


Police - Commissioner - wide discretion to ensure discipline and reputation of police force.


Cases followed:-

Twist v Randwick Council (1976) 136 C.L.R. 106
Kioa v Minister for Immigration (1985) 62 A.L.R. 346
The Queen v Police Commissioner ex parte Boe (Qld Full Court Unrep 20/12/86) per Carter J.
O'Rourke v Miller (1985) 156 C.L.R. 342
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA AT DARWIN No. 829 of 1986


BETWEEN:

THE QUEEN AGAINST
COMMISSIONER OF POLICE EX PARTE:

JAMES JOSEPH PARKER



CORAM:	ASCHE J.

REASONS FOR JUDGMENT
(Delivered the 2nd day of December 1986)

The prosecutor James Joseph Parker was on 23 June 1986 appointed a member of the Police Force of the Northern Territory pursuant to the Police Administration Act with the rank of constable.	His letter of appointment appears as an exhibit to the affidavit of Mr McAulay, Commissioner of Police, sworn on 19 November 1986.	Paragraph 3 of that letter reads:-

"This appointment will be subject to probation for a period of 12 months allowing assessment throughout your initial training and work experience period.	Confirmation of your appointment at the expiration of this period is subject to successful completion of the Recruit Induction Training and assessments by superiors of your performance in the operational area of the
Force."
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That paragraph reflects Section 16 and 16A (wrongly numbered Section 16AA in the body of the Act).	Section 16(1)(a) provides that the Commissioner may -


"Appoint a person eligible for appointment to the Police Force to be a member with the rank of Constable;"


Section 16(1A) reads:-


"A person appointed under sub-section (1)(a) shall, subject to section 16A, be on probation for a period of 12 months commencing on the date on which the person commences duties in pursuance of his appointment."


Section 16A. is headed "Members on Probation" and reads:-


"(1)	A person appointed on probation remains a probationer until his appointment is confirmed or terminated in accordance with this section.

	On the expiration of the period of 12 months probation, or as soon as practicable thereafter, the Commissioner shall -
	confirm the appointment;
	terminate the appointment; or


(cl	direct that the person continue on probation for a further period not exceeding 6 months as the Commissioner directs.
	The Commissioner may, at any time during a period of probation, if he is of the opinion that the person on probation -
	has misconducted himself; or



file_0.png






	is unlikely to become an efficient member of the Police Force,

terminate the appointment."


On 26 October 1986 a search of the unit occupied by the prosecutor at the Police Barracks was conducted.	It is common ground that a very small amount of cannabis was found in the unit.	Subsequent analysis carried out by an analytical chemist employed by the Police Department established that it had a net weight of 0.036 grams.	It is described by Detective Superintendent Woodcock who conducted the search, assisted by other Police officers, as "a small quantity of plant and stalk material".	At the time this was discovered the prosecutor was present and Superintendent Woodcock asked him how the substance came to be there.		The prosecutor replied:


"It must have come up from New South Wales.	It probably got there from a party friends gave for me when I left."


Later that day Superintendent Woodcock interviewed the prosecutor in the presence of other Police officers.	He was duly cautioned and agreed to answer questions.	He admitted that the material found in his unit was cannabis and repeated that he had no knowledge that it was there, and repeated that it must have been brought up from New South Wales by him but without his knowledge.



He admitted to having used cannabis in the past (i.e., before he became a policeman) but denied having used it since he joined the Police Force.	Superintendent Woodcock then put to him a number of questions to the effect that he and certain other recruits had used cannabis in the last few weeks, that a recruit had bought cannabis to his (the prosecutor's) rooms and he and the friend smoked the cannabis; that on 18 October 1986 he bought some cannabis sticks and smoked them that night; that he and certain unnamed probationers were all smoking cannabis quite regularly.

To all these allegations the prosecutor maintained a denial. He conceded that he and certain other probationary constables had formed a small group which met once a week as a cooking and social club i.e. that each took turns to do the cooking for the other members.	He admitted knowing that it was an offence to smoke or possess cannabis both in the Northern Territory and in New South Wales.	His explanation of how other people might have reported that the group was using cannabis was because they may have been heard the group discussing their past experiences with it.

He said that he had been warned by another recruit that it was being alleged that he and his friends smoked cannabis, and this recruit warned him to be careful and that he may get his flat searched.	He says that he told this person it





would not matter if his flat was searched.	He explained that he said that because he knew that he and the others did not smoke drugs or have them in their possession.

It is common ground that prior to the raid the recruits had been lectured by Detective Sergeant Dowd concerning the seriousness of drugs and drug related offences and had been specifically warned against the consequences of any member of the Police Force becoming involved in drug offences.

At the conclusion of his interview with Superintendent Woodcock the prosecutor was asked to sign the record of interview, which he did, and he was advised that he might receive a summons for the possession of cannabis.

On 5 November 1986 the prosecutor was given Notice of Termination of his appointment on that day.	This Notice was signed by the Commissioner of Police.	It reads as follows:-


"	NORTHERN TERRITORY OF AUSTRALIA
POLICE ADMINISTRATION ACT TERMINATTON OF APPOINTMENT

I, RONALD McAULAY, Commissioner of Police, in pursuant of Section 16A(3)(a) of the Police Administration Act, being of the opinion that you, James Joseph Parker, a person on probation as a member of the Police Force with the rank of Constable, have misconducted yourself, terminate your appointment with effect on and from 5 November 1986.



Dated this 5th day of November 1986.


(Signed R. McAulay)) Commissioner of Police"


It is, again, common ground that the prosecutor wa3 not given any formal notice of the fact that the Police Commissioner was considering the termination of his employment on the ground of misconduct.

It is submitted that the prosecutor was not interviewed by the Police Commissioner, or anyone else on his behalf, and given an opportunity to explain his conduct.	Mr Thompson, however, on behalf of the respondent, says that that opportunity was in fact given by the interview in which the prosecutor was asked about the matters I have already summarised.

On 7 November 1986 the prosecutor commenced proceedings in the Supreme Court seeking that a Writ of certiorari issue against the Commissioner on the ground that he, the prosecutor, was denied natural justice in not being given notice that the Commissioner was considering the termination of his appointment, or any information as to his (the prosecutor's) alleged misconduct prior to the delivery of the notice.	An order nisi was made by the Deputy Master on
10 November 1986.





The interaction of the rules of natural justice and the decisions of statutory authorities has been the subject of a great deal of case-law and judicial comment and the principles are clearly laid down.	From many valuable discourses on the subject it is sufficient to cite three which in my respectful view condense what is necessary for present purposes.

In Twist v The Council of the Municipality of Randwick (1976) 136 C.L.R. 106 Barwick C.J. says at pp. 109-100:-


"The common law rule that a statutory authority having power to affect the rights of a person is bound to hear him before exercising the power is both fundamental and universal: see Cooper v Wandsworth Board of Works and R v Electricity Commissioners; Ex parte London Electricity Joint Committee Co (1920) Ltd.	But the legislature may displace the rule and provide for the exercise of such a power without any opportunity being afforded the affected person to oppose its exercise.

However, if that is the legislative intention it must be made unambiguously clear.	In the event that the legislation does not clearly preclude such a course, the court will, as it were, itself supplement the legislation by insisting that the statutory powers are to be exercised only after an appropriate opportunity has been afforded the subject whose person or property is the subject of the exercise of the statutory power.	But, if the legislation has made provision for that opportunity to be given to the subject before his person or property is so affected, the court will not be warranted in supplementing the legislation, even if the legislative provision is not as full and complete as the court might think appropriate."



Then, In Kioa v Minister for Immigration & Ethnic Affairs (1985) 62 A.L.R. at 346 Mason J. says:-

"The law has now developed to a point where it may be accepted that there is a common law duty to act fairly, in the sense of according procedural fairness, in the making of adrainistrative decisions which affect rights interests and legitimate expectations, subject only to the clear manifestation of a contrary intention."


Finally, in the recent unreported case of The Queen v  The Commissioner of Police ex parte Boe, (Queensland Full Court 20/10/86) Carter J. summarises the decisions of the High Court on the subject in this way:-


"A statutory authority having the power to affect the rights of a person is bound by the rules of the common law to hear him before exercising the power. This rule, in its application, is not limited to cases where the exercise of the power affects rights in the strict sense but extends to the exercise of a statutory power which affects an interest or privilege, or which deprives a person of a reasonable, legitimate or settled expectation in circumstances where it would not be fair to deprive him of that expectation without a hearing. This general principle may be overridden by the statute which is the source of the power, but the text of the statute is not to be construed as intending to deny the protection of a hearing to a person who is liable to be prejudiced unless that intention clearly appears."


In passing, I should add that Boe's case has an interesting difference from the present case, because of the provisions of the rules made under the Queensland Police Act; to which rules the Full Court of the Supreme Court of Queensland





referred.	The particular rule which does not appear in the Northern Territory legislation - and to which the Full court of Queensland referred - appears at Rule 10 of the rules made under the Police Act, Queensland, on 27 July 1978, and is Rule 10(2)(p) and reads:-

"An accepted applicant is a probationary until sworn in, and may be discharged by the Commissioner without any reason being assigned, and he is not a member of the police force until duly sworn in by direction of the Commissioner."


Applying the principles stated in the three dicta to which I have referred and applying those principles to the
Northern Territory Police Administration Act it must first be established whether that Act in any way removes from its operation the rules of natural justice, particularly in relation to S. 16A(3)(a).	Plainly it does not.	Nothing appears in the Act either expressly or by implication to suggest otherwise.	At most it might be said that, because the formal protections relating to disciplinary offences which appear in S. 86 do not appear in S. 16A, that gives rise to an implication that the legislature deliberately excluded any such protections from S. 16A, including the rules of natural justice.	Such an argu,-uent is plainly not sustainable and the difference is only in degree, merely emphasising an understandable policy that the Commissioner should not be bound by the same formal rules in dealing with members on probation as he is in general disciplinary matters affecting the whole force.



Until the events which led to the termination of his appointment the prosecutor had, in my view, a legitimate expectation that on the expiration of 12 months, or possibly with the extension of a further 6 months at most (sees.
16A(2)(cl), - his appointment on probation would be confirmed.


The letter of 10 June 1986 from the Commissioner to the prosecutor informs him that his appointment as a constable in the Northern Territory Police Force has been approved. It warns him that the approval is subject to medical and security checks and that the appointment will be subject to probation for a period of twelve months and that
confirmation of his appointment at the end of that period is subject to successful completion of training and assessments by his superiors.

While therefore the letter makes plain enough the conditional nature of the appointment, its general terms are, I consider, such as to leave him with the legitimate expectation that satisfactory performance of his duties during probation would lead to the confirmation of the appointment.	See the remarks of Gibbs C.J. in O'Rourke
v Miller (1985) 156 C.L.R. 342 at 352:-


"A person appointed as a probationary constable, who has passed the retention examination, has a natural and reasonable expectation that his appointment will be confirmed unless there is some challenge to his conduct, character and efficiency."



And see Chief Constable v Evans (1982) 3 All E.R. 141 where under somewhat similar legislation, the House of Lords held that the Chief Constable had erroneously considered that he had an absolute discretion to dispense with the services of a probationary constable and that the Chief Constable had failed to observe the rules of natural justice in not giving the probationer in question an opportunity to refute the allegations on which the Chief Constable had relied.

If, therefore, in the present case the Commissioner is bound to observe the rules of natural justice vis a vis the prosecutor, the question is whether there was a sufficient compliance with those rules.	For to this extent the case of Chief Constable v Evans (supra) is distinguishable from the present case in that in the former none of the allegations on which the Chief Constable acted had been put to Evans; whereas here a number of allegations were in fact specifically put to the prosecutor and just as specifically denied by him.

It is the contention of the respondent that thereby the rules of natural justice were satisfied insofar as they needed to be satisfied in this case.

To determine this question one commences with the well accepted proposition that there are no words of universal application to every kind of enquiry and every kind of



domestic tribunal.	This was the view of Tucker L.J. in Russell v Duke of Norfolk (1949) 1 All E.R. 109.	His Lordship went on to say:-


"The	equirements of natural justice must depend on the circumstances of the case, the nature of the inquiry, the rules under which the tribunal is acting, the subject matter that is being dealt with and so forth."


Those observations were cited with approval by Kitto J. in Mobil Oil Australia Pty. Ltd. v Federal Commissioner of Taxation (1963) 113 C.L.R. 475 at 504.	His Honour said:-


"What the law requires in the discharge of a
quasi-judicial function is judicial fairness.		That is not a label for any fixed body of rules.	What is fair in a given situation depends upon the circumstances.	And it is not a one sided business."



In O'Rourke v Miller, to which reference has already been made, the Act under consideration was the Victorian Police Regulation Act which provided that "any appointment as a constable shall be subject to a period of probation of two years."	The Chief Commissioner was empowered to confirm or terminate the employment of any constable on probation.
Allegations were made against a probationary constable by two members of the public that the probationary constable had engaged in disorderly and drunken conduct and had misused his police badge.	A Commissioner to whom the Chief



Commissioner had delegated his powers put the allegations to him and he denied them.	He did not permit the constable to confront the complainants or cross-examine them.	The High Court held that in the circumstances the rules of natural justice had been observed.

His Honour Gibbs C.J. observed (at P. 353):-



"Natural justice does not require the application of fixed and technical rules; it requires fairness in all the circumstances."


His Honour the Chief Justice then said this:-



"In the present case the Chief Commissioner was not required to hold a formal hearing or to be satisfied beyond reasonable doubt that the appellant had been guilty of the misconduct alleged before he reached a decision to terminate the appellant's provisional appointment.	It would be enough if the Chief Commissioner, having given the appellant a fair opportunity to be heard, considered in good faith that the appellant was not fit to occupy the office of constable or that there was a real doubt about his suitability."


Mason and Dawson JJ. agreed with the judgment of the Chief Justice.

Turning to the present case and keeping in mind that here, unlike O'Rourke's case, the prosecutor's appointment was specifically terminated on the ground that he had


misconducted himself, it seems to me that in considering whether the rules of natural justice had been observed one should ask the following questions:-

	Was it necessary as a matter of fairness to advise the prosecutor that the termination of his employment was under consideration on the ground of misconduct and to give him the opportunity to reply to specific matters alleged against him?


	Was the substance of the matters upon which the Commissioner formed the view that the prosecutor had misconducted himself put to the prosecutor?




As to whether the prosecutor should have been advised that a question of his misconduct was under consideration I am of the view that he should have been.

The word "misconduct" is a term of opprobrium.		It is also a word of very wide scope.	The Macquarie Dictionary defines it as "improper conduct": "wrong behaviour".	It covers a spectrum of meaning from relatively mild offences to grave and serious and indeed sometimes criminal misbehaviour; and many people would immediately put it in the more heinous end of that spectrum.

The appearance of the word in one's past history of employment would often be a guarantee that a candidate for a particular position would not succeed.	It is only necessary to compare termination of employment on this ground with



termination of employment under s. 16A(3)(b) where the ground given is that the probationer "is unlikely to become an efficient member of the police force".		That may itself imply some criticism; but of aptitude rather than character; and may suggest no more to a prospective employer than psychological unsuitability in one area.	Certainly it carries far less serious implications than the expression "misconduct".

The serious consequences to the prosecutor of having his employment terminated on this ground of having misconducted himself makes it, in my view, a matter of fairness and procedural fairness that he should be informed that such an action was contemplated and be given the opportunity to answer any allegations relating to it.

But Mr Thompson, for the respondent, submits that that was done.	I agree with him that there should not be too much formality about these matters, but I cannot agree that the interview which the prosecutor had with Detective Superintendent Woodcock on 26 October 1986 was sufficient to bring to his attention the fact that termination of his appointment on the ground of his having misconducted himself was under consideration.	Obviously the prosecutor realised that he was under some kind of investigation.	But the record of interview would not in my view suggest that termination of his appointment was under consideration.



That possibility was never mentioned.	At the conclusion of the interview he was merely told that he might receive a summons for the possession of cannabis.

I think the prosecutor at this stage was entitled to assume that the authorities were considering prosecuting him on the charge of possessing cannabis.	He had denied that, and no doubt was prepared to defend any charge brought against him. He would certainly understand that if convicted, he would be dismissed.	If acquitted he might reasonably assume either that no further action would be taken or that he would be informed of any further action.

I think the prosecutor was also entitled to expect that, if ultimately it was decided not to bring criminal charges against him, he would be informed of any further action contemplated against him; in the same way as he had been informed of the possible criminal charges.


In Ridge v Baldwin (1964) A.C. 40 at 132 Lord Hodson said:-



"No-one, I think disputes that three feature of natural justice stand out - (1) the right to be heard by an unbiased tribunal; (2) the right to have notice of charges of misconduct; (3) the right to be heard in answer to those charges."


The first feature does not need consideration here.	No-one has suggested, and in view of his affidavit filed in these
•





proceedings, no one can suggest any bias in the Commissioner.	But the second and third features are in my view vital in this case particularly because of the serious consequences to the prosecutor of the decision.	I cannot agree that the interview between Superintendent Woodcock and the prosecutor constituted sufficient notice to the prosecutor of his alleged misconduct.

However Mr Thompson submits that whether or not the prosecutor was specifically made aware that what was under consideration was the question whether he had within the meaning of s. 16A(3)(a) misconducted himself, the record of interview covered all the salient facts, and the prosecutor had thereby been given a proper opportunity to answer them. Mr Thompson submits therefore that it would be a fruitless exercise to ask these questions again and receive no doubt the same answers; and therefore, he submits, the requirements of natural justice had been met.

But examination of the Record of Interview makes it plain that certain important matters on	which the Commissioner relied were not put to the prosecutor at the interview.	For instance, the Commissioner relied inter alia upon the written statement of Superintendent Woodcock and the statements of certain informants (see paragraph 18 of the Commissioner's affidavit).	Those statements, particularly the report of Superintendent woodcock which is annexed to



the Commissoner's affidavit, contained some important material which was not, in my view, put to the prosecutor. For instance, it mentioned a statement by another police constable that he had been approached by the prosecutor to buy cannabis for him (the prosecutor).	This is a serious allegation which, if believed, would rightly call for strong and positive action against the prosecutor.	But it also obviously called for a reply or the opportunity for a reply.

Mr Thompson says this allegation was put in the broad sense in the interview.	The nearest I can find is the question asked by Superintendent Woodcock framed in this way:-


"I have received information which contains allegations that you and several other recruits have used cannabis in the last few weeks, what do you say to that?"


The prosecutor replied, "It's not true".


I do not accept that that was sufficient to alert the prosecutor that an allegation was being made that he had sought the assistance of a fellow police officer to buy cannabis.

similarly certain conversations between this police officer and the prosecutor in which it is alleged that the officer warned the prosecutor against smoking marijuana and the





prosecutor responded in a way which could be construed as admissions that he was still smoking marijuana were not put to the prosecutor.

The Commissioner concedes in para 19 of his affidavit that some of the information relied upon by him in coming to his decision had not been put to the prosecutor because to do so would inevitably have disclosed the identity of the informant.

I entirely sympathise with the Commissioner over this sort of dilemma.	I am not prepared to lay down rules about when and when not it is proper to use confidential information without revealing its source.	It would be both presumptuous and ineffective for me to do so because the circumstances vary so widely.	It is a well known problem in police work and must often be particularly acute.

My only comment relates to the circumstances of this case and this case only, that, because of the seriousness of the matter so far as the prosecutor was concerned, these allegations should have been put to him if the Commissioner was going to rely upon them; and his affidavit makes it clear that he did rely upon them.

I appreciate the argument raised by Mr Thompson that essentially the prosecutor knew that it was alleged he had



been using marijuana, that he had denied that, and it was unlikely that, given any further opportunity to present his case to the Commissioner, he would have done any more than repeat his denials.	But one cannot be sure of that.	Faced with notice that he might be charged with misconduct, faced with specific allegations covering everything alleged against him, (and I appreciate that some quite specific allegations had already been put to him in the record of interview), the prosecutor might have raised answers or put forward material which either cleared him or considerably mitigated anything that had occurred.

That does not mean that there should have been a confrontation between the prosecutor and his accusers or anything in the nature of cross-examination or formal procedures.	But it would have given the Commissioner perhaps a better opportunity to assess directly a person who after all was denying matters alleged against him so far as he knew them; and it would give that person the opportunity, if he wished it, to put his case.	In the context of natural justice, justice would then be seen to be done.	This is that "fair opportunity to be heard" which is referred to by Gibbs C.J. in O'Rourke v Miller (supra).

I stress that the procedure applied by the Commissioner need go no farther than this.	I am in the highest degree reluctant to interfere with the difficult and responsible


duties of the Commissioner.	I am fully conscious of the vital necessity to ensure that the discipline and reputation of the Police Force of the Territory be zealously guarded, and I entirely agree with the views of the Commissioner on these matters as he has expressed them in his affidavit.
Nothing I say is to be taken as any criticism of his decision on the material as he saw it.	Indeed I emphasise - as other judges have emphasised - that when considering whether or not to issue a prerogative writ a court is not sitting on appeal from the decision of the statutory authority.

In the case of the Writ of Certiorari the court normally does no more, if it makes the Writ absolute, than refer the matter back to the appropriate tribunal with a direction to deal with it according to law.	It is for the tribunal then to make its own decision to proceed or not; and provided that the rules of natural justice are then applied the court will have no further say in the decision.

For the reasons given I am of the opinion that the Order nisi of 10th November 1986 be made absolute. The formal orders will be then:
	That the decree nisi be made absolute;


	That the respondent pay the prosecutor's costs to be taxed in default of agreement.


