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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
(FULL COURT) AT DARWIN
No. 428 of 1985.
 









IN THE MATTER of
THE LEGAL PRACTITIONERS ACT AND
IN THE MATTER of
AN APPEAL FROM THE DECISION OF THE
LEGAL PRACTITIONERS COMPLAINTS COMMITTEE
ARISING OUT OF COMPLAINTS BY HANS REICHLMEIER and
EILLEEN COSSONS

CORAM:	O'LEARY C.J., NADER and KEARNEY J.J.


REASONS FOR JUDGMENT
(delivered 3 June 1986)



O'LEARY C.J.:
Keith Louis Carden Peebles (the "practitioner") is an admitted legal practitioner of this court.	He is the holder of an unrestricted Practising Certificate, and for some years now has practised on his own account as a solicitor.
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On 18 July 1985, the Legal Practitioners' Complaints Committee ("the Committee"), established by s.48 of the Legal Practitioners Act, made certain orders against him following the determination by it of charges of professional misconduct laid before it.	Those orders were as follows:

	That in relation to the charge of professional misconduct concerning Hans Reichlmeier, the order of the Committee is that Keith Louis Carden Peebles be fined the sum of

$1,250.00 and that such fine be paid within 2 months from the date of this order.

	That in relation to the charge of professional misconduct concerning Eilleen Cossons, the order of the Committee is that Keith Louis Carden Peebles shall not, during the period of 6 months commencing on the date of this order practice the profession of the law otherwise than in accordance with the conditions hereafter stipulated:-
	That the said Keith Louis Carden Peebles make available to a legal practitioner appointed by the Law Society all clients' files for inspection at such reasonable times and with such frequency as the Law Society or that appointed legal practitioner may require.


	That the said Keith Louis Carden Peebles report to the Law Society or to a legal practitioner appointed by the Law Society on the progress being made on such clients' matters which the Law Society or that appointed legal practitioner nominates at such time or times as the Law






Society or that appointed legal practitioner reasonably requires.

	That the said Keith Louis Corden Peebles provide a report in writing to the Law Society or to the legal practitioner appointed by the Law Society on the state of each current client matter such report be made and provided between the 2nd day of December and the 16th day of December 1985.


	That the said Keith Louis Corden Peebles provide a list of all current client matters to the Law Society within 10 days of the commencement of this order such list to provide each file name and its identifying number.


	That the said Keith Louis Corden Peebles pay the Law Society's taxed costs of the proceedings before the Committee."



By Notice of Appeal dated 2 August 1985, the Law Society appealed to the Supreme Court, pursuant to s.51B of the Legal Practitioners Act, against the orders of the Committee.	That appeal came on for hearing before me on
12 and 13 November 1985, when I made orders as follows:


"1.	That the order made in paragraph (b) of the orders made by the Legal Practitioners Complaints Committee be quashed.

	That in lieu of that order, Keith Louis Carden Peebles, within 28 days, pay a fine of $1,500.00.


	That the orders contained in paragraphs (a) and (c) of the orders made by the Legal Practitioners




Complaints Committee on 18 July 1985 be confirmed.

	That the stay of execution ordered by the Legal Practitioners' Complaints Committee be rescinded and that time run from this day."



On 21 February 1986, the fines imposed by those Orders not having been paid by the practitioner,	the President of the Law Society, Mr. Giles, delivered to him a letter which read as follows:

"Dear Sir,
RE: Your Practising Certificate

On the 13th November 1985 you were ordered by the Supreme Court of the Northern Territory to pay the following fines:
	$1,250 being a fine imposed by the Legal Practitioners' Complaints Committee on the 18th July 1985 following the hearing of a complaint for professional misconduct involving Hans Reichlmeier - the order imposing such fine being confirmed by the Supreme Court on 13th November 1985. You were ordered to pay this fine within two (2) months from 13th November 1985.
	$1,500 being a fine imposed by the Supreme Court on 13th November 1985 following its consideration of a charge for professional misconduct concerning Eilleen Cossons. You were ordered to pay this fine within twenty-eight (28) days from 13th November 1985.


I refer to our discussions of today's date and note your advice that you have not yet paid such fines.



Section 27(1)(d) of the Legal Practitioners Act provides:
"The Law Society ... shall cancel an unrestricted Practising Certificate issued to a person if ... the person fails to pay within the times specified by the court a fine imposed upon him under this Act	II

The Law Society has cancelled your Practising Certificate pursuant to s.27(1)(d) of the Legal Practitioners Act and advises you pursuant to s.27(3) of the Legal Practitioners Act of such cancellation and that the ground for such cancellation is your failure to pay the aforesaid fines within the time specified by the court.
You should also note that notwithstanding the cancellation of your Practising Certificate the aforesaid fines are still due and payable.	You will no doubt be aware of the provisions of s.139 of the Legal Practitioners Act which makes such fines payable to the Fidelity Fund Committee.

I also draw your attention to the provisions of Part IV of the Legal Practitioners Act.
Yours faithfully,



Richard Giles President Law Society
of the Northern Territory."


By Notice of Motion, undated, but filed in the court on 21 February 1986, the practitioner applied to the court "to revoke pursuant to s.29(5) of the Legal Practitioners Act the cancellation of his Practising Certificate."	That application came on for hearing before



me on 27 February 1986 when the applicant appeared in person to make the application, and Mr. Tiffin appeared on behalf of the Law Society to oppose it.

In support of his application, the practitioner relied on two affidavits by himself, the first sworn on 21 February 1986, the second sworn on 27 February 1986.	In the first of those affidavits, the practitioner had this to say by way of support for his application to revoke the cancellation of his Practising Certificate:

"2.		I have paid on the 21st day of February at the time of making this application the sum of $2,750 to the Fidelity Fund Committee being the total of all monies outstanding at this date pursuant to the order of the Honourable Mr. Justice O'Leary Chief Justice made Wednesday the 13th day of November 1985.

	Whilst I was conscious of the requirement to pay the monies above referred to it was not to the forefront of my mind during the course of normal business to which I have been attending since that date and I received no reminder or demand for payment as I had anticipated would be the case.


	The matter was not vividly brought to my attention until I received a




visit from Mr. Giles on 21 February 1986 when he delivered to me a letter, a copy of which is annexed hereto and marked with the letter "A".	Until receipt of that letter I have not acquainted myself with and was thus not aware of the provisions of s.27 of the Legal Practitioners Act.

	As my default has now been rectified and in the interests of continuing to service those clients who are reliant upon me for professional services I humbly request that this Honourable court revoke pursuant to s.29(5) of the Legal Practitioners Act the cancellation of my Practising Certificate pursuant to

s.27 of that Act. 11




In his second affidavit referred to above, the practitioner amplified what he said in the first affidavit as follows:

"2.	In paragraph 3 ... I have stated that "I am conscious of the requirement to pay" however I was not at all times in a position to pay the amount of the fine or fines especially during the periods from approximately 14 days prior to Christmas to the end of January as





this was a time of additional expense with holiday pay for example and was also a period during which the actual receipt of money was greatly reduced.	Accordingly I state that there was not on my part a refusal to pay the fine but rather attendance to the payment of those other expenses for which the most pressing demands were made.	As the Law Society made no demand or even request for payment the fine or fines tended to recede in priority.

3.		In paragraph 4 of my previous affidavit I refer to my ignorance of the effect of s.27 of the Legal Practitioners Act and state that had I been aware of that provision I would even had it meant borrowing the money have attended to payment of such of the fines as are caught by the section to avoid its dire consequences."



In opposing the application, the Law Society relied on two affidavits, but I do not consider their contents of any relevance for present purposes.

On the hearing of the application, I raised with Mr. Peebles and with Mr. Tiffin the question whether an application for an order under s.29(5) of the Legal



Practitioners Act was one that was properly made to a single judge exercising the jurisdiction of the court, or whether it was one that should be brought before the Full Court in accordance with s.22 of the Supreme Court Act.	Having heard submissions then, and subsequently, on the question, I decided that the application before me was one that I should, in any event, refer to the Full Court, and that I should also refer to the Full Court, for its consideration, the following question:

Whether the jurisdiction of the court to hear an application for an order under s.29(5) of the Legal Practitioners Act is "jurisdiction, other than the appellant jurisdiction, of the court in (a) matter relating to the professional behaviour or conduct of a legal practitioner, being a matter arising under an Act relating to legal practitioners" within the meaning of s.22 of the Supreme Court Act, and such as is required by the section to be exercised by the Full Court.


The matter then came before the Full Court on 21 March 1986, when Mr. Kevin Murray Q.C., and Mr. Adams with him, appeared for Mr. Peebles, and, as before, Mr. Tiffin appeared for the Law Society.	To consider the question referred to the Full Court, as set out above, I think it is necessary, first of all, to consider the ambit and effect of the section of the Legal Practitioners Act, namely s.27, under which the Law Society acted in cancelling the practitioner's Practising Certificate.



Section 27 of the Legal Practitioners Act prohibits the Law Society from issuing a Practising Certificate to a person, and requires it to cancel a Practising Certificate already issued to a person, in certain circumstances.	It is in these terms:


"27 (1)
































( 2)
 
The Law Society shall not issue an unrestricted Practising Certificate to a person, and shall cancel an unrestricted Practising Certificate issued to a person, if -
	the person is undergoing imprisonment;


	the person fails to comply with section 67 or 70(5) or, if section 72 is applicable to him, with that section;
	a report of an audit under Division 5 of Part VII or an examination under Division 6 of that Part discloses a deficiency in the trust moneys held by the legal practitioner, except where the deficiency was, in the opinion of the Master, excusable and was made good before the date of the report; or
	the person fails to pay, within the time specified by the court, a fine imposed on him under this Ordinance or any costs, fees and expenses ordered to be paid by him to, or recoverable from him by, the Master under this Ordinance.

The Law Society shall not issue a restricted Practising



Certificate to a person, and shall cancel a restricted Practising Certificate issued to a person, if -

	that person is undergoing imprisonment; or


	that person fails to pay a fine imposed on him under this Ordinance or any costs, fees and expenses ordered to be paid by him to, or recoverable from him by, the Master under this Ordinance.

(3)		Where the Law Society cancels a Practising Certificate held by a person, it shall cause to be given to that person notice in writing of the cancellation and of the ground of the cancellation."


The prohibition on the issue of a Practising Certificate, whether unrestricted or restricted, to a person undergoing imprisonment, as provided for in paragraph (a) of sub-sections (1) and (2) of s.27, and the requirement to cancel the Practising Certificate of such a person, needs no comment.	Obviously, a question must there arise as to the fitness of that person to hold a Practising Certificate.

Paragraph (b) of sub-section (1) then deals with the case of a person who has failed to comply with certain sections of the Act which, in broad terms, require legal practitioners, within certain time limits, to engage an auditor to audit their trust account records, to notify the Master of the name of the person engaged for that purpose,



to deliver to the Master the duplicate of the auditors report, or, if a report has not been delivered to the practitioner, to send to the Master a Statutory Declaration stating, amongst other things, that fact.	The sections of the Act referred to in that paragraph, although mandatory in their terms, do not, as do other sections of the Act, provide any penalty for failure to comply with them.	The penalty for such a failure is to be found in s.27 in its prohibition against the issue of an unrestricted Practising Certificate to such a person or in the cancellation of a Certificate already issued.	Here again, I think a failure by a practitioner to adhere strictly to the requirements of those sections may raise a question as to his fitness to hold an unrestricted Practising Certificate, and, as draconian as the penalty may seem to be, it was obviously the intention of the legislature that strict adherence to the provisions of those sections should be insisted upon.

Paragraph (c) of sub-section (1) deals with the situation where there has been a report of an audit of a solicitor's trust accounts or an examination of them by a person appointed by the Master, and that report or that examination discloses a deficiency in the trust monies held by the legal practitioner.	Obviously, in those cases the question may well arise as to the fitness of a practitioner to hold an unrestricted Practising Certificate.


Paragraph (d) of sub-section (1) deals with the case of a person who has failed to pay (inter alia) "within the time specified by the court, a fine imposed on him under
this (Act)
 ...". That is the ground on which the Law
Society acted, in the present case, in cancelling the practitioners Practising  Certificate.	No argument was put before us as to the proper construction of that paragraph, nor was any challenge made to the stand taken by the Law Society, that the fines imposed on the practitioner were
fines to which the paragraph applied.	It was conceded that
the fines had not been paid within the time allowed, if not "specified", in the orders made by me.

Whether the words used in s.27(1)(d), "a fine imposed on him under this (Act)", are intended to encompass all fines which may be imposed on a person under the Act, or to some only of them, and, if so, which fines, so that failure to pay such a fine "within the time specified by the court" (i.e. the Supreme Court:	see definition, s.6 of the Act) brings into operation the provisions of that section, is a question which admits of no easy solution.	The circumstances in which the Supreme Court would have occasion to specify a time within which a fine is to be paid would seem to be restricted to cases where the court imposes a fine on an appeal from the Complaints Committee (as in this case), where it imposes a fine in proceedings brought before it under s.52 of the Act, and, perhaps, in some application



made to it in proceedings taken in the Supreme Court for recovery of a fine under s.51A(4) of the Act.	But why, one may ask, should the operation of the section be confined to those cases?	And yet it is difficult to see how it could be construed so as to apply it to other fines that may be imposed under the Act, e.g. to fines imposed by the Law Society under s.47(1)(c), or to fines imposed by the Complaints Committee itself, or to fines imposed by a Court of Summary Jurisdiction for offences committed under the Act, or for breaches of the provisions of the Act.	No provision is made under the Act for the recovery of fines imposed by the Law Society.	Section 139 merely provides that they shall be paid to the Fidelity Fund Committee, which in turn shall pay them into the Fidelity Fund.	Are  they recoverable as a civil debt in the Local Court, or in the Supreme Court?		The Act does make provision for the recovery of fines imposed by the Complaints Corr ittee by way of filing a certificate of the fine in the Supreme Court, whereupon "proceedings may be taken for the recovery of the fine ..• as if the certificate were a judgrnent of the Supreme Court".	Is it the intention of the legislature that failure to pay such a fine "within the time specified by the Court" (if a time is specified) is to be visited by cancellation of the practioner's Practising Certificate under s.27(1)(d)?		And is failure to pay a fine imposed on a practitioner by a Court of Summary Jurisdiction for some breach of the Legal Practitioners Act to be similarly



visited by cancellation of his Practising Certificate?	And I think I should add here that whatever difficulties attend the construction of s.27(1)(d), there is no less difficulty in construing s.27(2)(b) where, for some reason which quite escapes me, the words "within the time specified by the Court" are omitted.	Perhaps, in the end, there would be good reason for drawing a distinction between fines imposed for offences committed under the Act, or for breaches of provisions of the Act, which would normally be dealt with by a Court of Summary Jurisdiction, and fines imposed by the Law Society, the Complaints Committee or the Court for professional misconduct.	However, I do not think that the terms of the section, in their present form, admit of any such distinction being drawn.

Whatever be the answer to these questions, I think it is clear enough that paragraph (d) of s.27(1} and paragraph (b) of s.27(2) of the Act, as they now stand, admit of sufficient doubts as to there construction to warrant some legislative review of them, and I would hope that the Attorney-General would take advantage of an early opportunity to consider them.	In the present case, as I have said, no argument was put to us as to their proper construction, and I therefore express no view on them.	I will consider the application by the practitioner to revoke the suspension of his Practising Certificate on the basis put to us by his counsel.



I turn now to consider the question referred to the Full Court, namely whether an application under s.29(5) of the Legal Practitioners Act is one which may properly be heard by a single judge exercising the jurisdiction of the court, or whether it is one which is required to be referred to the Full Court under s.22 of the Supreme Court Act.


Section 22 of the Supreme Court Act is in these
terms:



"22. The jurisdiction, other than the appellate jurisdiction, of the court in any matter relating to the professional behaviour or conduct of a legal practitioner, being a matter arising under an Act relating to legal practitioners, shall, subject to section 16, be exercised by the Full Court."


"Full Court" is defined to mean "the Court, not being the Court of Appeal, constituted by not less than 3 judges":	s.9.

The jurisdiction of the court in an application under s.29(2) and (5) of the Legal Practitioners Act is obviously jurisdiction "in •.. a matter arising under an Act relating to legal practitioners."	Is it, then, "jurisdiction, other than the appellate jurisdiction of the court ..."?	In my opinion, it is.		The appellate jurisdiction of the court here referred to is that conferred



on the court under the Legal Practitioners Act, as, for example, by s.51B.	It is quite distinct from the jurisdiction conferred on the court by s.51(1)  of  the Supreme Court Act.	The question therefore is whether an application to the court under s.29(2) and (5) of the Legal Practitioners Act to revoke the cancellation of a Practising Certificate under s.27 invokes the appellate jurisdiction of the court in the sense explained above, or
whether it invokes the exercise by the court of its original jurisdiction.	The answer to that question turns, think, on the nature of the action taken by the Law Society pursuant to the provisions of s.27.	In cancelling a practitioner's Practising Certificate pursuant to s.27 of the Legal Practitioners Act, the Law Society is merely acting as required by that section.	It is performing a purely executive function.	It is not concerned with the circumstances that gave rise to the ground that required the cancellation of the Practising Certificate; nor is it concerned with any merits peculiar to the practitioner that may justify not cancelling the Practising Certificate.	They are matters which are expressly reserved for determination by the court on an application under s.29(2) and (5), when considering whether "the circumstances are such that the cancellation of the ..• Practising Certificate ought to be revoked".	In exercising its jurisdiction to make an order under that section, the court, in my opinion, is exercising its original, and not its appellate jurisdiction.



That being so, I think I should say here that an application to the court under s.29 should, therefore, be made as an original substantive application which may be appropriately commenced by Originating Motion:	see 0.2 r.l of Rules of Court.	In the present case, the application was made by Motion in the original appeal to the court from the decision of the Complaints Committee.	In my view, that is a quite inappropriate procedure for invoking the court's jurisdiction under s.29.

But the provisions of s.22 of the Supreme Court Act are expressed to be subject to s.16 of that Act.	That section is as follows:


"16 (1)










( 2)
 
The jurisdiction of the court, other than its appellate jurisdiction, may be exercised by a judge sitting in
Chambers -
	as provided by this Act, by the Rules or by any other law in force in the Territory; and
	in all matters of practice and procedure.


A judge may order a proceeding in Chambers to be adjourned into court and heard in open court."



I think it is clear that the jurisdiction of the court under s.29 of the Legal Practitioners Act is not in a matter of practice and procedure.	I think it is also clear



that there is no provision in the Supreme Court Act, or in the Rules or in the Legal Practitioners Act or in any other law in force in the Territory for the exercise of that jurisdiction by a judge sitting in chambers.	Therefore, the provisions of s.22 of the Act are, in the present case, unaffected by the provisions of s.16.

That leaves for consideration the final question, namely, whether the jurisdiction of the court under s.29 of the Legal Practitioners Act is "in (a) matter relating to the professional behaviour or conduct of a legal practitioner".	It seems to me quite clear that it is.	The grounds set out in s.27 of the Legal Practitioners Act as requiring the refusal, or cancellation, of a Practising Certificate are all grounds that raise a question as to the fitness of a person to hold a Practising Certificate.
Furthermore, an application under s.29 of that Act for an order directing the Law Society to issue a Practising Certificate or to revoke the cancellation of a Practising Certificate, must involve a consideration by the court of all of the circumstances giving rise to the refusal to issue, or the cancellation of, the Practising Certificate, and of the fitness of the person concerned to hold a Practising Certificate.	That, in my view, necessarily involves a consideration of the professional behaviour or conduct of that person.	In my opinion, therefore, an application under s.29 of the Legal Practitioners Act is one



which is required, by s.22 of the Supreme Court Act, to be heard by the Full Court.

I now turn to consider the merits of the present application.	I have already set out the circumstances originally deposed to by the practitioner relating to his failure to pay the fines imposed on him.	On the resumption of the application before the Full Court, counsel for the practitioner sought, and was given, leave to file two further affidavits in support of the application.	The first was by the practitioner himself; the second by one Travis Ronald Crawford, a Director of a company known as S.B.S. Group Pty. Ltd., and of its associated companies, all of which are major clients of the practitioner.	Before considering the contents of those affidavits, I think I should say here that no question arises in this case as to the practitioner's character or as to his honesty.		Nor has any challenge been made to his competence in the work he performed for his clients.		What we are concerned with here is his failure to pay, within the time allowed, fines imposed on him in respect of adverse findings made against him by the Legal Practitioners Complaints Coro ittee, and the reasons for that failure.	In saying that, though, I would not wish to be understood as saying that we are concerned with that alone, to the exclusion of other facts and circumstances which may be relevant to a decision whether or not the cancellation by the Law Society of his Practising



Certificate ought to be revoked.	On an application under s.29, the court must consider whether it "is satisfied (that) the circumstances are such that the cancellation of the ..• Practising Certificate ought to be revoked", and that, I take it, means all the circumstances relating to the conduct of the practitioner which brought about the cancellation of his Practising Certificate, his standing in the profession, and the steps, if any, taken by him to set right whatever it was that led to his Practising Certificate being cancelled.

The reasons initially given by the practitioner for his failure to pay the fines were, I thought,. less than satisfactory and, indeed, displayed not only a disturbing lack of knowledge of the provisions of the Legal Practitioners Act, but an attitude towards the payment of the fines that, at best, could only be described as casual. From the further affidavits filed (no doubt on the advice, and with the assistance, of his counsel) a somewhat different picture emerges.		It is clear from those affidavits that his failure to pay the fines was in fact the result of his inability to do so, and that inability, in turn, arose from the nature of his practice and the way in which he conducted it.	It is a picture which is all too familiar, and particularly so in the case of sole practitioners, as he is.		It is the picture of one who takes on more work than he can handle, who responds, perhaps all



too readily, to too many requests for assistance from those in need of help, who very often is over-generous with his time to impecunious clients, and who, in any event, fails to insist on adequate remuneration for work done by him for those who can afford to pay.	However much one may admire the generosity of spirit of such a person, the fact is that it inevitably leads to a break-down in the efficient running of his practice.	Trying to help too many must necessarily result in the neglect of some, and failure to insist on adequate remuneration in too many cases must lead to the collapse of a practice with its insistent overheads and other expenses.

However, I think it also appears from those affidavits that the practitioner has now taken steps to put his practice on a more satisfactory basis.	He assured the court that he had reduced the number of his clients, and further that, in consideration of this and of his devoting more of his time to the affairs of his major clients, the
S.B.S. Group Pty. Ltd. and its associated companies, those companies have offered him a monthly retainer for the work he does for them.	If that plan is faithfully adhered to, I think it should do much to alleviate the problems that formerly plagued his practice, and it should help to launch his practice on a new era.	I sincerely hope that that will be so.


In the end, then, I think the circumstances
disclosed by those affidavits, and the steps now taken by the practitioner to rearrange his affairs are such that the cancellation by the Law Society of his Practising Certificate ought to be revoked, and I would propose that an order be made accordingly, that order to take effect from this date.

I think in all the circumstances of the case there should be no order as to costs.




NADER J:
I agree with the orders proposed by the Chief

Justice and the reasons therefor.	I have nothing to add.





KEARNEY J: 

I respectfully agree with the reasons and conclusions of the Chief Justice.	I concur in the orders proposed.

