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AND:
LEONARD DAVID PRYCE
Respondent



REASONS FOR JUDGMENT
(delivered 10 May 1989)

This is an appeal from an order made by a magistrate in the Darwin Court of Summary Jurisdiction on 5 September 1988, that the appellant pay the respondent's costs of $1,938 following his conviction on a charge of unlawful assault under s.188(1) of the Criminal Code and his release on his own recognizance of $500 to be of good behaviour for a period of eighteen months.

Originally, the appeal was instituted against both conviction and the order for costs but upon the appeal coming on for hearing, amended grounds of appeal were substituted, by consent, limited to the question of costs
on y.


The amended grounds of appeal are:-



"1.	The order for costs was manifestly unjust, harsh, oppressive and unusual and should not have been imposed.

	The Learned Stipendiary Magistrate erred in law in that he ordered distress against an undischarged bankrupt.


	The Learned Stipendiary Magistrate erred in law in that the order for costs in all the circumstances amounted to a sentence of imprisonment.


	The Learned Stipendiary Magistrate erred in law in that he failed to consider Sections 81 and 91(3) of the Justices Act in imposing the order for costs which has resulted in a period of imprisonment in default of compliance of the order that in all the circumstances is manifestly excessive.


	The Learned Stipendiary Magistrate erred in law when sentencing the Appellant in that he failed to have regard to the provisions of Section 77 of the Justices Act prior to making his order for costs."



The appellant was unrepresented in the Court below but counsel appeared for him on the appeal.

At the time of the offence the appellant was an importer and exporter of fruit and vegetables and carried on his business at Winnellie.	He regularly sent produce interstate.	The produce was required to be inspected by quarantine officers.	Mr. Orchard, who was called for the prosecution, was employed, at the time of the assault upon him, by the Northern Territory Department of Primary Production as it was then called.	He was then a quarantine
officer and a plant and standards officer.	He attended the
appellant's premises on Tuesday, 1 September 1987.	At the

premises he proceeded to inspect produce, in particular, tomatoes, bound for South Australia and he was in the course of inspecting those goods for fruit fly stings.	During the inspection an altercation took place when the appellant took the view that the inspector was being too officious.	Words were exchanged and the inspector refused to continue to inspect the fruit.	He was grabbed on the shoulder by the appellant, spun around, and in consequence lost a couple of buttons on his shirt.	The appellant released Mr. Orchard's shirt whereupon Mr. Orchard walked back to his truck and left the premises.	A Mr. Corrigan corroborated
Mr. Orchard's evidence.	The appellant and his wife gave
evidence before the magistrate.	In his findings, the magistrate said that he preferred the evidence of the prosecution witnesses to that given by those for the defence where there was any conflict.

The magistrate, having convicted the appellant, stated that"... in view of your present circumstances", (which included the fact that on 2 February 1988 the appellant was declared bankrupt and that he was unemployed at the date of sentencing), "I don't propose to impose a penalty."	He thereupon, without passing sentence, released the appellant on his own recognizance.	He then ordered that the appellant pay costs of $1,938 which represented the return air fares of the two prosecution witnesses to whom I

have referred and who it was necessary to call from interstate.	The magistrate then said:-

"As to the recovery of those costs, that will be a problem in your circumstances for the court I suppose. You may be able to make some arrangements with the Clerk of Courts in relation to that, I don't propose to order Sergeant, that there will be any time to pay in relation to those costs and of course in default, imprisonment is not the option, it will be distress or some other action.
If you don't pay the costs within a specified time
Mr Stebbing, you won't be sent to prison for it, it is different from a fine.	I can also tell you that instead of paying the costs you can apply to do community service work.		Do you understand that?"

THE DEFENDANT:	Yes, I do.

And you can cut those costs out at the rate of $100 a day.	That might be a viable option for you, so on my calculations that would be about 20 days community service work, do you understand that?
THE DEFENDANT:	Yes."


Contrary to what the magistrate said about "imprisonment is not the option", by not allowing time to pay, the order for payment of costs became tantamount to an order for imprisonment.	I hold that the magistrate, having told the appellant that imprisonment was not the option, it would be unjust to let the order for payment of costs stand, because of the dire consequences which could follow.
Admittedly, the appellant could still avail himself of the provisions of s.21A of the Criminal Law (Conditional Release of Offenders) Act and seek an administrative remedy







by asking the Director of Correctional Services to make a community service order, which the magistrate may well have had in mind.		But that course is no part of the judicial role of sentencing;	it depends upon an administrative decision which may or may not be given.	If, for whatever reason, the Director were to refuse the appellant's application, it would follow that imprisonment would be inevitable.	Section 21A(l)(b) provides:-

"2lA.(1)	Notwithstanding that -
	(not applicable);


	on default in the payment of a fine or sum of money adjudged by a court to be paid, a warrant of commitment under section 86 of the Justices Act has been issued or executed,


an offender, in respect of whom the conviction or order or warrant relates, may apply to the Director for approval to perform unpaid approved work in accordance with this Part in satisfaction of each such fine or sum of money."


The power of a Court of Summary Jurisdiction to adjudge the payment of costs, when the Court makes a conviction or order, is derived from s.77(1) of the Justices Act.	It is discretionary, must be exercised judicially and the costs are "as the Court thinks just and reasonable."
By s.77(2) an order for the payment of costs "shall be deemed to be, and be enforceable as, an order of the Court of Summary Jurisdiction".	By s.77(3) the amount of costs allowed is required in every case to be specified in the conviction or order.

Under s.78(b), "The payment of any sum adjudged to be paid under s.77 ..." (which by the interpretation provisions of s.4	includes "any costs adjudged to be paid by the	conviction   or   order    ...  11 )	•    •    •	11 shall   be enforced	"
(where as in this case, no fine was imposed,) •.. "by distress or by imprisonment ...", the term of which is regulated by reference to the scale prescribed by s.81, the maximum of which is, in effect, one day's imprisonment for every $10 of "the sum adjudged to be paid including the costs.	Hence, the appellant faces the potentiality of imprisonment for 194 days, that is a period of nearly six and a half months, having regard to s.91(3) which provides, in effect, that if no term of imprisonment is directed (as is the case here) the scale prescribed by s.81 applies. (cf. Lane v Ward 1935 SASR 111, where the prescribed scale, as it then stood, contained the phrase "excluding the costs," which being irreconcilable with the operative provisions of s.78 relating to costs, rendered the warrant of commitment a nullity.)

By Regulation 5 of the Justices Regulations, witnesses' expenses are those prescribed by the	Justices of the High Court under s.86 of the Judiciary Act 1903-1960.
In turn, item 52 of the Second Schedule of the High Court
Rules prescribes "Where the witness resides more than 50 kilometres from the Court, such sum as the Taxing Officer

thinks reasonable for the actual cost of conveyance, together with a reasonable amount for sustenance or maintenance."

Thus the allowance of the two air fares totalling the amount of costs adjudged to be paid is within the Regulations.	Indeed, the appellant made no challenge to the amount before the magistrate.

Section 77 of the Justices Act (which has as its counterpart the very same provision in South Australia) provides by ss.(1) that "When the Court makes a conviction or order, it may, if it thinks fit, in and by the conviction or order, adjudge that the defendant pay to the complainant
... such costs as the Court thinks just and reasonable."


"This is a matter involving discretions and on appeal to the Supreme Court the order of the Court of Summary Jurisdiction will not be disturbed, unless some error of principle or irregularity in the proceedings is disclosed, or it appears that the amount of costs awarded is manifestly excessive or inadequate."	(Kellett v Buchanan: Full Court, (1935) SASR 144 at p.146;		followed in Koehne v Gay (1964) SASR 107.)

Despite the submissions made by counsel for the appellant, I do not consider that the appellant can gain much support from R v Whalland and Others (1928) SASR 18 which simply laid down that no order for payment of the costs of the prosecution under s.3 of the Treason and Felony Forfeiture Act 1874, should be made in the case of a convicted person without means but, being part of the sentence of the Court, should be taken into account in imposing a sentence of imprisonment.


In Zanol v Newton (1975) 10 SASR 199, Zelling J., in dealing with an appeal from a Court of Summary Jurisdiction against the inadequacy of an intended fine which was reduced by a magistrate because of counsel for the complainant subsequently asking for and obtaining by way of costs a witness fee, said at p.201:-

"After all the whole penalty, both the fine, the counsel fee, the witness fee and the costs, are all recoverable under threat of a term of imprisonment if the total amount is not paid.	I see no reason why total amounts should not be taken into account in these circumstances as I have seen done myself many times in Magistrates' Courts.	I cannot find a reported South Australian authority dealing exactly with the point but there is a Queensland case of Keefer v Lister (1962) 56 QJPR 119 where the totality was taken into account."


Although Keefer v Lister (supra) is not directly in point, it serves to illustrate that costs form part of the overall penalty;	and as Moynahan D.C.J. observed at p.124:-

"	it is a material consideration to take into account the multiplicity of offences and the effect or end result of the aggregate of the fines and the costs ordered to be paid."	(My emphasis)


In my opinion, it is the sanction of imprisonment in default of payment provided by s.78 which attracts the operation of the principle of totality in the sentencing process to any order for costs made against a person convicted in a Court of Summary Jurisdiction.	In contrast, as Bray C.J. observed in Felstead v Giersch (1976) 14 SASR 27 at p.37:-

"In civil cases and civil appeals the unsuccessful party, no matter how impecunious or deserving of sympathy, is normally ordered to pay the costs of the successful party on the normal civil scale."


In default of payment, however, the consequences are simply not as dire as under s.78.	Hence the need in the present case to evaluate the appellant's solvency lest he be left with a sense of grievance that he has been sent to prison solely because of his lack of means (cf.
Raymond Reeves (1972) 56 Cr. App.R 366 per Roskill L.J. at p.369.)	In following that case, the Court of Criminal Appeal of Queensland in R v Cameron 1978 Qd.R. 118 held that
it was not proper sentencing procedure for a magistrate to refuse time to pay a fine when a defendant was not in a position to pay the fine without time, and thereby

effectively impose a sentence of imprisonment.	In lieu thereof, probation was ordered.	Such an approach commended itself to Newman A.J. in Young v Geddie (1978) 22 ALR 232 in which he quashed a magistrate's order relating to a fine of
$1000 and costs of $73 and ordered probation instead where the magistrate had indicated to an impecunious pensioner that in the circumstances he would not impose imprisonment for a number of offences under the Social Services Act 1947 (Com.)	His Honour adopted the comments by Thomas in his text book Principles of Sentencing where he says, at p.221:-

"It is considered incorrect to impose a fine which is beyond the offender's ability to pay, as this is likely to result in his serving a sentence of imprisonment in default or possibly committing further offences to raise the money."


A more stringent approach was adopted by Wells J. in Flego v Lanham (1983) 32 SASR 361 at p.365:-

"In answer to the appellant's contention that the costs were excessively burdensome, and the time to pay unreasonably short, counsel for the respondent referred me (on the question of costs) to 'Legal Costs - South Australia' at page SA-472, and (on the question of time to pay) to Young v Geddie (1978) 22 ALR 232, especially at p.236.
The amount of the costs awarded as counsel fees ($300) seems to me to be on the high side, but if that amount was intrinsically warranted, then I find in Bray C.J.'s judgment in Felstead v Giersch (1976) 14 SASR 27 authority for the proposition that impecuniosity on the part of a party called to pay substantial costs furnishes, by itself, no ground upon which the award can be impugned.







On the question of time to pay, I agree, generally speaking, with Newman A.J.'s remarks in Young v Geddie (1978) 22 ALR 232, though the solution he found suitable for the case before him would not, I think, be suitable for all - even, perhaps, for many - such cases.			The solution is, in truth, to be found in the fundamental precept that a court should not speak in vain.			The setting of a term of imprisonment in default of due payment of the fine is, evidently enough, a piece of machinery in execution of judgment, which a court brings into play in order to ensure, as far as is practicable, that a fine (deemed by the court to be the appropriate penalty in the particular case) will be paid.		If, however, a fine is fixed that is manifestly beyond the power of the offender to pay, there may, unless circumstances otherwise warrant such an imposition, be room for the argument that the fine served but as the means for forcing the offender into custody.	That, of course, is not the function of the fine;	if it was proper that the offender should be gaoled ab initio, then he should be gaoled by the court's duly exercising a power to order imprisonment.
Of course, a fine may be unavoidable - perhaps it is a minimum fine, anyway - and any fine may be too much for the offender to meet.	But the offender's capacity to pay should always be kept in mind as a factor worthy of consideration;	it cannot be decisive (see generally Reid v Liersch Unreported.	Walters J., 23rd September 1970), but it is likely to be of some moment."


Although dealing with the payment of a fine, Wells J. also dealt with an order for costs.	In the result, inter alia, he reduced a fine of $400 to $150 and costs of $315 to $100, allowed three months to pay, in
default imprisonment for 14 days for the offence of having a still in his custody contrary to the Distillation Act 1901.

According to Wells J. at p.367:-


"If an offender finds, at or towards the end of a properly fixed time to pay, that he is unable to pay as

and when ordered, his remedy, if a warrant is applied for under s.83 of the Justices Act, is to make representations to a justice of the peace in order to persuade him, on suitable terms and conditions, to withhold its issue."


In the circumstances of the present case, I do not consider that course appropriate.

In my opinion, it was not within the proper exercise of the magistrate's discretion to make an order in relation to costs in the terms that he did, based upon his misconception of the true effect of the provisions of ss.77, 78, 81 and 91(3) of the Justices Act.	Since the magistrate's discretion has miscarried so fundamentally, I consider that in order to do justice there is no reasonable option available but to revoke the order as to costs, which
I do.


Accordingly, I allow the appeal.

