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YULARA DEVELOPMENT COMPANY LTD
Defendant



CORAM:	Kearney J.



REASONS FOR DECISION
(delivered 25 July 1989)

In this action the plaintiff sues the defendant for damages in the sum of $53977.80. This sum reflects the losses the plaintiff says it sustained, measured by the rents it lost when its tenant the defendant vacated certain premises prior to the expiration of its lease.




The background


The plaintiff purchased an allotment at Leichhardt Terrace in Alice Springs in 1983. On it was a  building known as Wills House. At the rear was a brick area and a


'





large shed. After this purchase the plaintiff considered various proposals to develop the rear area into a rental-earning property.

The defendant ented premises next door. It was seeking new premises to rent. In June 1985 it entered into a lease with the plaintiff under which it rented the brick area at the rear of Wills House, following certain upgrading, as office accommodation for part of its staff. The conditions of the lease are set out in Exhibit P2; on the plaintiff's insistence, the term was limited to 12 months with a right by either party to terminate at any time prior thereto, upon giving one months' notice. This was a very different situation to what later occurred as to the rest of the area at the rear, where the necessary renovation required a large outlay by the plaintiff; this is no reason to believe that the arrangement for termination on one months' notice would have been considered by the plaintiff to be a suitable arrangement for that area.

As I say, the defendant was actively seeking new rental premises in 1985. On the evidence, it is clear that at that time the defendant's officers confidently expected that it would need rental accommodation in Alice Springs for a number of years.

About July 1985 the parties entered into negotiations as to whether, if the shed in the area to the rear of Wills House was renovated to meet the defendant's requirements, the defendant would occupy that area  as tenant. Mr Loy, the plaintiff's agent, had the carriage of this project throughout. I am satisfied that he put this proposal to Mr White of the defendant, who was clearly prepared to  consider it.  Mr Loy had sketch plans prepared by an architect Mr Shanahan in August 1985 and liaised with officers of the defendant as to its requirements.

The plans were eventually agreed upon, the work costed, approved by the plaintiff, and the work  of renovation  commenced.  I should say here that I would find on the evidence that, unbusinesslike as it may seem, no agreement was in fact  reached between the parties on the term of the tenancy, prior to the renovation  work commencing, or thereafter.  During the latter half of 1985 and early in 1986, it appears that there was something of a "spill" of the senior management personnel of the defendant. It is perhaps for that reason that there appears to  have been some measure of discontinuity; certainly there is a complete lack of any documentary records from the defendant relating to its tenancy of the premises behind Wills House.

Mr Loy was clearly seeking a three year lease, in view of the cost of renovation and the fact that the








renovation was specifically tailored to the defendant's requirements, but the defendant did not agree to that.

The work of renovation commenced, with Mr Brookes of the defendant keeping an eye on the works from the defendant's point of view. All costs of the renovation, except for partitions, were borne by the plaintiff. Shortly after the work started, the costs were  dramatically increased to approximately $171000 as a result of electrical requirements of the defendant; the plaintiff agreed to this
cost.


The works were  completed  by  12 February  1986. Mr Loy then contacted a Mr Walker of the defendant. Exhibit PS, Mr Loy's letter  of 13 February 1986, clearly embodies the tenancy arrangements actually entered  into.  It provides, however, that the "tenancy term" is "to be advised by [the defendant]". It is clear that the defendant was in occupation of the whole of the premises at the rear of Wills House, from 12 February 1986. Shortly afterwards, the defendant decided to vacate and did so on 7 May 1986.

The premises remained untenanted from 7 May 1986 to
1 September 1987. I am satisfied that Mr Loy as the plaintiff's agent took all reasonable steps to re-let the premises after the defendant vacated; however, because they had   been   specifically   renovated   to  the  defendant's



requirements and occupied some 531 square metres, they	were difficult to rent out in the circumstances of the time.




The issues


The basis of the plaintiff's claim in the Endorsement on the Writ was that there was an agreed tenancy for a  fixed term of 12 months.  The defendant denied this. As I indicated earlier, on the evidence, I would find  for the defendant on this basic point, curiously unbusinesslike as the parties' behaviour was in this  respect.  The plaintiff in its Reply, however, claimed that the defendant was estopped from denying the agreement for a fixed-term 12 month tenancy "due to the conduct of the Defendant, its agents and servants". Since the plaintiff sets up on estoppel, this point should be dealt with first. I turn to the evidence relating to the conduct of the parties in relation to the tenancy.

[His Honour then discussed the evidence, and continued:]


I conclude that the parties had not agreed upon a term for the lease but the defendant by its officers and its involvement in the details of the renovation had clearly and actively encouraged the plaintiff to believe that the defendant would enter into a lease of the premises, once
_,







renovated, for a period of 12 months. On the basis of that belief the plaintiff engaged in a costly renovation to meet the defendant's requirements; the defendant was of course aware that the plaintiff was doing so. It is clear that the plaintiff has suffered detriment by the fact that the defendant vacated the premises in May 1986 instead of remaining until the end of its year's tenancy on 11 February 1987. The plaintiff's detriment is measured by the loss of the rents it would otherwise have received from  the defendant in this period. It is manifest that the defendant by vacating the premises early and not paying any further rent has failed to act  so as to enable the plaintiff to avoid that detriment.

For these reasons I conclude that the plaintiff has established an equitable estoppel against the defendant, in accordance with the requirements set out by Brennan J in Waltons Stores (Interstate) Ltd v Maher (1987-88) 76 ALR 513 at p.542; 62 ALJR 110 at p.127.

It is clear that the basis of equitable estoppel is now seen to  lie in unconscionable conduct, rather than in the making good of representations; see Waltons (supra) at pp.524-5 (ALJR, pp.116-117). Here the defendant caused the
plaintiff to assume that the defendant would	enter	into	a
lease for at least a 12 month fixed period, and the plaintiff,  relying  on  that  assumption,  acted   to   its
7
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detriment by incurring the cost of renovating the premises, a matter known to the defendant. Herein lies the unconscionable conduct on the part of the defendant the "something more required" referred to by Mason CJ and Wilson Jin Waltons (supra) at p.525 (ALJR, p.117).

I have found on the facts that the defendant by its officers' conduct actively induced the plaintiff to assume that the defendant would enter into a 12 month lease of the premises. Even if the facts did not establish that there was an active inducement by the defendant, I consider that the defendant should nevertheless be held to have so induced the plaintiff since it knew that the plaintiff was renovating the premises for the defendant to occupy as lessee for 12 months and, knowing that detriment could be caused to the plaintiff if a lease for that term were not entered into, failed to deny to the plaintiff that it would lease the premises for that term; see Waltons (supra) at pp.541-3 (ALJR, p.127), per Brennan J.

As I find that the. plaintiff has succeeded in its claim that the defendant is estopped from denying that the lease was for a fixed period of 12 months the:i:e,,.is ,Jl.Q. ;o..eed to consider the basis of actual agreement on which the plaintiff also put its case. However, as I have alrei;tdy indicated, on the evidence I would not consider that agreement was reached .. Qn the term of the lease. If .there
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were agreement I do not consider that	the	requirements	of
s.4 of the Statute of Frauds 1677 were met, though it is clear that there was part performance; the Statute is accepted to be in force in the Territory - see Arthur v Public Trustee (1987) 86 FLR 462 at p.468. The Statute of Frauds does not affect an equitable estoppel; see Waltons (supra) at p.129, per Brennan J.

I am satisfied that	the	damages	claimed	by	the
plaintiff	represent sustained, and	that
 the fair measure of the damages it has it	has	taken	all	proper	steps	to
mitigate its damages. Further, the remedy of damages is the remedy which justice requires. Accordingly, there will be judgment for the plaintiff in the sum claimed in para.a of the Endorsement of Claim, $53977.80, together with interest. The plaintiff must have its costs of the action.




