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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
5	No 111 of 1987


BETWEEN:
10	ALLAN CHARLES GARRAWAY
Plaintiff
AND:
15

SYNERGY PTY LTD
Defendant
20


CORAM: NADER J
25



30
 



REASONS FOR JUDGMENT
(Delivered 13 November 1989)




This is an action by plaintiff as liquidator of Palmerston Corporation Limited (Palmerston) against the
35		defendant (Synergy).	Originally, Palmerston was a plaintiff with the liquidator but had ceased to be a party sometime before the hearing.


An order for the winding-up of Palmerston was made
40		on 6 September 1984 upon a petition presented on 10 April 1984.	The latter date was therefore the commencement of the winding-up.


By agreement in writing dated 22 october 1982 between Palmerston, Synergy and Gary Hunt, the principal director of Synergy, it was agreed that Palmerston would lend money to Synergy by means of a bill discounting facility
5	having a limit of $250,000.	Synergy gave mortgages and a
debenture to Palmerston as security.



It is alleged by the liquidator that, on 5 March 1984, the date of execution of a deed to which Palmerston and
10	Synergy were amongst the parties, Palmerston was owed
$262,865, made up of principal and interest on the loan referred to.


With the benefit of hindsight, it was an error of
15		judgment on the part of Synergy to have borrowed money from Palmerston.	Without advising Synergy, on 7 June 1983, by deed, Palmerston assigned Synergy's debt, together with mortgages over real property securing the debt, to the ANZ bank.	The deed conferred a right on Palmerston to a transfer
20		back of the mortgages upon meeting certain conditions as to the payment of money to the bank.	Synergy was not privy to the assignment of the debt and was not aware of it till a long time after it had happened.


25		On 28 July 1983, Palmerston, the ANZ Bank and 2 persons named Syrimi entered into a deed, to which Synergy was not a party and of which Synergy knew nothing, assigning
Synergy's debt, which was then owed to the ANZ Bank, and mortgages, to the Syrimis.	Consideration for the assignment of the debt was a loan of $220,000 from the Syrimis to Palmerston.	It should be noted here that Palmerston assigned
5	a debt of 250,000 plus interest to the Syrimis for an advance
of $220,000. It seems that this was the real genesis of the matter about which the liquidator now complains, although he contests this.


10		Synergy remained under the false impression that it continued to be a debtor to Palmerston.	It knew nothing of its status as debtor to the Syrimis.	It was	disabused (with considerable shock to its executive director Mr Hunt) when, on
6 February 1984 or shortly thereafter, it received a demand
15	for payment from the Syrimis of the money due under the mortgages reciting the deed of 28 July 1983 and Palmerston's default.


On about 10 February 1984, the Syrimis served a
20		section 222 notice upon Palmerston demanding payment of the sum of $234,523.02, being the principal sum of $220,000 plus interest at the rate of 15.25%.


The syrimis, as they were entitled to do, were
25	pursuing their remedies against both Synergy and Palmerston.

As at 5 March 1984, Palmerston was insolvent.	Mr
Hunt and his solicitors were aware that on that date Palmerston was unable to pay its debts as they fell due.	They believed that, if Synergy did not pay its debt to the Syrimis, Palmerston would lose its banker's licence by reason of being
5		exposed as unable to meet its commercial commitments to the Syrimis.


The assignment of the debt to the Syrimis on 28 July 1983 by Palmerston possessed a number of characters worth
10	noting.	The consideration for the transfer of Synergy's debt from Palmerston to the Syrimis was an advance by way of loan
of $220,000 from the Syrimis to Palmerston.	The deed provided that, until Palmerston made default in payment of its debt to the Syrimis, it had the right to collect the money from
15	Synergy, now owed to the Syrimis.	The effect of the deed was
to mask the transaction and to preserve the appearance that Synergy was the debtor and Palmerston the creditor.	Because Palmerston defaulted in its obligations to the Syrimis, Palmerston lost the right of collection of the debt to the
20	Syrimis.	Subject to a covenant between Palmerston and the syrimis for transfer back of the mortgages, the syrimis were
now the owners of the debt.	The Syrimis, by reason of a provision of the deed, were required to apply moneys received by virtue of the mortgages so that any surplus was paid to
25	Palmerston.	The Syrimis were not bound to enforce all or any of the covenants of the mortgages and would not be liable to
Palmerston for not doing so.	The possibility that the syrimis
might not enforce payment by synergy of all that was due under the mortgages was inherent in the deed of 28 July 1983.


In the situation briefly analyzed above, by 5 March
5		1984 Synergy was no longer a debtor of Palmerston:	its debt had been assigned to the Syrimis.	The only contractual privity between Palmerston and Synergy had been severed by the assignment.	Synergy remained in ignorance of the change of identity of its creditor until it received notices of transfer
10		of mortgage and a notice requiring payment on 6 February 1984 from the Syrimis.	A later assignment back of the mortgages or the debt would have revived the relationship of debtor and creditor between Synergy and Palmerston and its obligations. But no such assignment occurred.
15
With the assistance of its solicitors, Synergy entered into the deed of 5 March 1984.		It is helpful to refer to	a number of clauses of that deed.	It contains seven separate recitals, A to G.	A recites the commercial bill
20		facility deed of 22 October 1982 which created Synergy's debt to Palmerston.	Recital B notes that by virtue of the deed just referred to Synergy caused securities, 2 mortgages and a debenture to be executed and delivered to Palmerston.	C recites Mr Runt's personal guarantee of the debt.	D recites a
25		deed of 7 June 1983 (to which Synergy was not a party and remained ignorant until late April or early March 1984) between Palmerston and Australia and New Zealand Banking Group
Limited (ANZ) by which Palmerston assigned the said mortgages to ANZ.	The deed in fact, in terms, also assigned the debt. Recital E refers to the deed of 28 July 1983 to which I have already referred.	F recites Palmerston's proposal to
5		discharge its obligations to the syrimis under the lastmentioned deed by payment to them of $225,866.42.	G recites Synergy's proposal to discharge its obligations to Palmerston "under the said commercial bill facility" by payment to Palmerston of $225,866.42.
10

Before passing on to the operative clauses of the deed, it is worth noting that the recitals suggest a state of affairs at variance with the true state of affairs.	The recitals suggest an obligation by Synergy to Palmerston to be
15		satisfied by the payment of a sum of money.	As I pointed out above, there was no such obligation because Palmerston had effectively assigned its debt from Synergy to the syrimis.


This tendency of the recitals is reinforced by the
20		operative clauses of the deed.	Clause 1 notes that, in consideration of the sum of money referred to, Palmerston discharges Synergy from "its liabilities to Palmerston under the said commercial bill facility deed".	This is consistent with recital G but inconsistent with the true facts:	Synergy,
25		as I have observed, was under no obligation to Palmerston that required to be discharged by the payment of a sum of money.
By clause 2, Palmerston promises to procure the discharge of
the mortgages and debenture and to tender to Synergy the registrable discharges.	Again, this clause is more consistent with a debt from Synergy to Palmerston as the secured creditor than to the Syrimis who were, on all the other evidence, the
5		secured creditors of Synergy.	In fact, there is no clause of the deed of 5 March 1984 that is not consistent with there being a debt from Synergy to Palmerston and a distinct debt from Palmerston to the Syrimis.		Clause 5, it was suggested, is inconsistent with clause 2, and shows the true position,
10		namely, that the creditor of Synergy  was the Syrimis.	By clause 5, the Syrimis promised that, in consideration of the money paid to them (at the request and direction of  Palmerston: see clause 3), they would tender the mortgages and discharges and other documents related to security to Synergy.
15		I understood from the parties that in fact Synergy delivered a bank cheque directly to the Syrimis' solicitors:	this was in accordance with clause 3 and could not be said to be inconsistent with the recitals.	Indeed, if the parties had regarded Synergy as the debtor of the Syrimis, clause 3 would
20		be redundant.	Palmerston would have had no power to give such a direction to Synergy.

Therefore, the deed of 5 March 1984 was at variance with the true state of affairs immediately before its
25		execution.	The deed inescapably bespeaks a debt from synergy to Palmerston;	the other evidence equally points to a debt from Synergy to the Syrimis.

The questions arise whether any weight should be given to the deed, and whether any question of estoppel by deed arises.
5

Does the deed, and in particular the recitals, act as an estoppel against Synergy from asserting the true state of affairs was different from that appearing from the deed? On the authorities I am aware of, the circumstances in which
10	estoppel by deed operates are very restricted.	Estoppel does
not arise here.



In the first place, the action brought by the liquidator is not an action on the deed of 5 March 1984.	The
15		deed is indeed relied upon by the liquidator to show the nature of the transaction sought to be impugned, but it is not an action on the deed itself.	The liquidator was not even a party to the deed.	Norton on Deeds, 2nd ed., quotes this passage from Parke, B. in Carpenter v Buller [1841] 8 M&W 209
20	at pp212,213:


"If a distinct statement of a particular fact is made in the recital of a bond, or other instrument under seal, and a contract is made
25	with reference to that recital, it is unquestionably true that as between the parties to that instrument and in an action upon it, it is not competent for the party bound to deny the recital ....But there is no authority
30		to show that a party to the instrument would be estopped, in an action by the other party, not founded on the deed, and wholly collateral to it, to dispute the facts so admitted, thought
the recitals would certainly be evidence".




The learned text also cites authority for the
5		proposition that an estoppel is always in some action or proceeding based on the deed in which the fact in question if recited.	In a collateral action there can be no estoppel: see pp212-3.	The plaintiff was not a party to the deed and this action is not an action on the deed.	For this reason alone I
10	think the deed amounts to no more than evidence of the facts
contended for by the plaintiff.



A leading authority on the question of estoppel by deed is Discount & Finance Ltd v Gehrig's NSW Wines Ltd and
15	Others (1940) 57 WN 226.	Jordan CJ there made some general observations by reference to authority.	He said:


"The authorities show that if the defendants
are to be bound by estoppel by deed, in the
20	present action on the deed, it must be shown
	that in the deed there is a precise and unambiguous statement of the fact in question, and (2) that the statement is a statement by the defendants.	It is not sufficient to point

25		to something in the deed from which the existence of the fact might be inferred: Onward Building Society v Smithson [1893) 1 Ch. 1 at 13-14.	Nor is a promise that the fact exists equivalent for this purpose to a statement that
30		it exists: General Finance Mortgage and Discount co. v Liberator Permanent Benefit Building Society 10 Ch.D. 15 at 23-24.	There must be a clear and explicit statement that it exists."
35

The deed of 5 March 1984 does not contain a precise
and unambiguous statement of the fact contended for by the plaintiff, namely, that Synergy was debtor to Palmerston. Recital G goes closest to such a precise and unambiguous statement, but as a matter of syntax and logic, G is merely a
5	statement of intention from which an inference of debt by
Synergy to Palmerston may be drawn.



The deed might be explained, as was contended for by Mr Riley QC for the plaintiff, on the basis that it
10		constituted an implied assignment of the debt by the Syrimis to Palmerston.	There was certainly no express reassignment. But the inference of such an implied assignment is weak.	On all the available evidence, it is more likely that the deed was merely a convenient device for resolving outstanding
15		obligations between the parties and that it did not evince any serious pretence of stating the true relationships between them.	It is very unlikely that the solicitors involved envisaged a legal action of the present kind.	It might not have seemed important to them carefully to state the
20		relationships of the parties to the deed.	They were about to sever all connexions between the parties.	In short, I think the deed was seen to be a simple way to untie the knots binding the parties to the relationships from which they wanted to be freed.	Accordingly, regarded as a piece of
25		evidence, the deed does not have sufficient weight, standing as it does in unexplained isolation, to displace the hard and unequivocal evidence that property in Synergy's debt had
passed to the Syrimis and remained there as at 5 March 1984 when the deed of that date was executed.	Indeed, the actual conduct of the parties in the execution of the deed was not inconsistent with such a state of affairs.		Synergy's cheque
5	in fact passed directly to the Syrimis and the security

documents were in fact discharged by the Syrimis and delivered directly to Synergy.


There was nothing about the deeds by which the debt
10		in this case was transferred from Palmerston to ANZ and then later to the Syrimis to suggest that the transfer was by way of charge only.	Although subject to a provision which, on the happening of a contingency, would entitle Palmerston to a transfer back of the mortgages, the assignment was absolute
15		and severed the relationship between Synergy and Palmerston: Tancred and Others v Delagoa Bay and East Africa Railway Co. (1889) 23 QBD 239; Durham Brothers v Robertson [1898) 1 QB 765.


20		Therefore, I find there was no debt from Synergy to Palmerston at the time of execution of the deed of 5 March 1984.


The liquidator contended that Palmerston, by
25		discharging Synergy's debt of more than $250,000 for a payment of $225,866.42, made a disposition of property in favour of Synergy within the meaning of section 121 of the Bankruptcy


Act 1966.	If Synergy had been indebted to Palmerston in those circumstances [which I have found not to be so], the giving of a discharge for part payment would have been a disposition in favour of Synergy of a chose in action for recovery of the
5		difference between the two amounts.	The proposition hardly needs authority.	But Wilcox J put the principle succinctly in re Ward: Ex parte Official Trustee in Bankruptcy v Dabnas Pty Ltd (1984) 55 ALR 395 at 400:


10	"The assignment or forgiveness of a debt is a   'disposition of property'.	By such a
transaction the donor divests himself of a right of property, namely, his chose in action for recovery of the debt."

15
If Synergy had made a disposition of property to Palmerston as contended, there was no consideration for it. The payment of part of a debt, no matter how great a part, is not consideration for forbearance to sue for the balance.
20		Where a debt is not paid in full there must be consideration consisting of other than money for a binding relinquishment of
the chose in action for the balance.	"The debt could be discharged, not by a merely partial performance of the  original obligation, but only through the introduction, at the
25		creditor's request, of some new element -- the tender of a different chattel or part payment at a fresh place or on an
earlier date.": Cheshire and Fifoot's Law of Contract, 9th ed, p85; Pinnel's Case [1602] 5 co.Rep. 117a.
The plaintiff argues that, by the deed of 5 March 1984, Palmerston made a disposition of property to Synergy with intent to defraud creditors within the comprehension of that expression in section 121 of the Bankruptcy Act 1966.
5	Dealing with an identical phrase, "with intent to defraud
creditors" in section 172 of the Law of Property Act 1925 (UK), Pennycuick V-C said in Lloyds Banks Ltd v Marean and others [1973] 2 All ER 359 at 367:


10		"I think it is fairly clear that the word 'defraud' in this subsection is designed to reproduce the expression 'hinder, delay or defraud' in the Statute of Elizabeth, and is not intended to be confined to cases of fraud
15	in the ordinary modern sense of that word, ie
as involving actual deceit or dishonesty.	It is quite inconceivable that if Parliament had intended to circumscribe the effect of the old provision it would not have done so in clear
20		terms.	The word 'defraud' in the context of section 172, and having regard to the history of its statutory predecessor, must, I think, carry the meaning of depriving creditors of timely recourse to property which would
25	otherwise be applicable for their benefit."


The intention to defraud may be inferred from the circumstances of the disposition:
30

"	..	it is established by the authorities that in the absence of any such direct proof of intention, if a person owing debts makes a settlement which subtracts from the property
35		which is the proper fund for the payment of those debts, an amount without which those debts cannot be paid, then, since it is the necessary consequence of the settlement (supposing it effectual) that some creditors
40	must remain unpaid, it would be the duty of the judge to direct the jury that they must infer
the intent of the settlor to have been to defeat or delay his creditors, and that the case is within the statute.": Freeman v Pope (1870) 5 Ch App 538, per Lord Hatherley LC at
5	541.



If there had been a disposition of property as alleged by the plaintiff, there can be no doubt that it would
10	have deprived creditors of Palmerston of timely recourse to the property disposed of which would otherwise have been available to them.	Nor can there be any doubt that Palmerston would have been aware of that effect of the disposition.	It was abundantly clear to Palmerston on 5 March 1984 and before
15		that date that it was in serious financial trouble.	If such a disposition had occurred, it would be an inescapable inference that it had been made with intent to defraud within the meaning of section 121 of the Bankruptcy Act 1966.

20		Subsection (2) of section 121 of the Bankruptcy Act 1966 provides that nothing in section 121 shall affect the title of a person who has in good faith and for valuable consideration, purchased or acquired the property.	It is unnecessary to examine the question of good faith because, on
25	the view of the facts that I have formed, I have held there was no valuable consideration emanating from Synergy for the
alleged disposition of property.	If such a disposition had occurred, it would not be protected by subsection (2).

30	Therefore, the plaintiff must fail.	There will be a

•



verdict for the defendant with costs.

