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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 594 of 1988
 






BETWEEN:

SITZLER BROS PTY LTD
Plaintiff

AND:
DK	B INVESTMENTS PTY LTD
Defendant




CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 5 April 1989)





This is an application by the defendant that certain liens registered by the plaintiff upon its interest in land at Alice Springs, be cancelled.	The summons is said to be taken out pursuant to Order 46 and the Workmen's Liens Act (the Act).	Order 46 is the general Order in the Rules relating to interlocutory or other applications in proceedings.	An affidavit sworn by the defendant's solicitor deposed to facts which went to the prejudicial affect which was claimed to arise from the existence of the liens (s. 32 of the Act).	Upon the hearing of the summons, however, the weight of the arguments put forward by the defendant went to the validity of the liens.


Section 32 only operates in my opinion where the validity of a lien is not the question.	It presupposes that validity, and provides a means whereby a person claiming to be prejudicially affected, may seek to have it cancelled or modified on that ground.	Objection was raised by counsel for the plaintiff to that procedure being adopted when it was intended to attack the validity of the lien.	I agree.
In those circumstances it would be necessary to take out a summons seeking summary judgment on the basis that the defendant has a good defence on the merits (r. 23.03), or perhaps, depending on the circumstances, to strike out the pleading pursuant tor. 23.02, specifying the ground or grounds upon which the application is made.	Failure to properly disclose the grounds of an application with particulars, where called for, may well lead to confusion, delay and expense which would otherwise be avoided.

In this case I consider that the defendant's summons should have made it clear that it was seeking relief upon the basis that the liens were invalid and alternatively, in the event that that application failed, that it was seeking the exercise of the discretion of the Court under s. 32.

As it happened all issues were fully argued and in those circumstances I exercise the power under r. 1.10, and dispense with compliance with the rules, in so far as it is necessary to do so (Order 2).
The relevant history of the matter is, so far as appears from the material before me:


	On 3 December 1985 the parties entered into a contract by which, in general terms, the plaintiff undertook to provide management services, and to provide functions as construction manager in respect of works to be constructed on land in which the defendant had an interest at Alice Springs.


	The terms of the contract were implemented and on

27 July 1988, the plaintiff wrote to the defendant's architects, Les Platt Architects, seeking payment of $657,925.26, the final amount it claimed.

(cl		By letter dated 5 August 1988, solicitors for the plaintiff demanded payment of that sum, (and $500 for costs!!), within 3 days, in default of which they threatened to immediately institute proceedings for recovery.

	On 9 August 1988, the plaintiff issued a writ out of this Court by which it sought judgment for that sum and interest pursuant to the terms of the contract.	The writ was endorsed with a Statement of Claim.
	The defendant entered an appearance on 25 August 1988.



	On 29 August 1988 the defendant received a "Notice of Demand" given by the plaintiff under s. 10(2)(a) of the Act.


	A defence was delivered on 9 September 1988 and apart from general denials of liability the defendant claimed set-off and counter claimed against the plaintiff for a sum less than that claimed by the plaintiff.


	Registration of the liens under the Act took place on 23 September 1988.


	The plaintiff applied by summons on 27 September 1988, to amend its Statement of Claim.	That application was granted, by consent, on

29 September, and the amended Statement of Claim was delivered to the defendant's solicitors on
7 October 1988.	The consent to the amendment was given upon the understanding that the defendant might later challenge the amendments.	I take that to mean that although the defendant did not oppose the amendments it did not waive any right to challenge the effect thereof.





	The amendments to the Statement of Claim related to the enforcement of the liens.


The defendant says that the liens ceased because an action was not brought against it for enforcement of the liens within 14 days after the registration thereof (s. 15). The registrations took place on 23 September, (see endorsement of the Deputy Registrar-General on the Notices). The amendment to the Statement of Claim was permitted on
29 September, and delivered on 7 October.	It is not contended that the period between the registrations and the amendment of the Statement of Claim exceeded the period of
14 days.	What is put on behalf of the defendant is that the amendment does not amount to the bringing of an action within the meaning of s. 15.

At common law, since an amendment took effect from the date of the originating process, an amendment could not be made so as to add or substitute a new cause of action which did not exist at the date on which the proceedings were commenced (Eshelby v Federated European Bank (1932)
1 KB 254; Coutts & Co v Duntroon Investments (1958) 1 All ER 51).	However, r. 36.01(3) overcomes that situation by enabling an amendment notwithstanding that the effect is to add or substitute a cause of action arising after the commencement of the proceedings.
The defendant says that even so, adding such a cause of action by amendment does not amount to bringing an action, and relies upon what was said by Barry J. in  Staples v Staples (1952) VLR 25.	In that case a petitioner under the Victorian Marriage Act sought to amend the petition so as to bring herself within the provisions of the Commonwealth Matrimonial Causes Act.	The Commonwealth Act invested the Supreme Court of Victoria with jurisdiction where a matrimonial cause had been instituted under that Act.	His Honour pointed out that the proceedings had been instituted under the Victorian Act and thus there were no proceedings before the Court which attracted the jurisdiction conferred by the Commonwealth Act.	At p. 26,
he said:


"It has been contended that if I were to grant leave to amend, the amendment of the existing petition when made would amount to an institution of proceedings.	For the reasons given, I consider there is no jurisdiction to grant the leave sought, but in any event I do not think it can be rightly said that in the ordinary use of language or in the common understanding of legal practice the making of an amendment pursuant to leave amounts to an institution of proceedings.	Proceedings are instituted when the prescribed step to commence them is taken (cf. Hood Barrs v Heriot, [1897) AC 177; Nunn & Co. v Tyson, [1901) 2 KB 487; Beardsley
v Giddings, [1904) 1 KB 847; Robertson v Page,
[1943) SC (J.) 32; Terry v Terry, [1939) 2 All ER
546); and the amendment of existing proceedings, even where there is power to make it, does not constitute such a step."





In Hood Barrs v Heriot the House of Lords, holding that an appeal by a married woman did not amount to the institution of proceedings, said that the words "in any action or proceeding instituted" refer to an action or some other litigation initiated by the married woman (It was a case concerning the Married Women's Property Act).
Beardsley v Giddings affirmed that the laying of information, and not the service of the summons, was the institution of the prosecution in question.	Likewise in Terry v Terry it was held that proceedings were instituted under the Matrimonial Causes Act when the summons was issued.


In Re Vernazza (1960) 1 All ER 183, the question was whether an order be made that Vernazza not institute legal proceedings without leave of the Court by reason of his habitually and persistently and without any ground instituted vexatious legal proceedings.	Counsel for Vernazza submitted that the proper construction of the words "instituted legal proceedings", must be the commencement of an action by writ or other proper procedure, and that nothing else could be regarded as the institution of proceedings.	The Attorney General submitted that the phrase carried a much wider construction.	His submission was that taking any step in an action was the institution of proceedings.	At p. 187 Lord Ormerod L.J. said "I am not prepared to put so wide a construction as that on the words
of this subsection, but I think that the words admit of a wider construction than that for which counsel for the appellant contends, which is that the words "institution of proceedings" mean nothing more than the commencement of an action by a writ".	Willmer L.J. rejected the narrower construction put by the appellant (p. 191).	Harman L.J. agreed (p. 192).

I consider that words such as "institute proceedings" must be read in their context bearing in mind the purpose of the enactment.	So viewed I have no difficulty in accepting what Barry J. said in Staples.	With respect, I do not accept that what he said is applicable in all circumstances.

If the words "bring an action" mean the same as "to institute proceedings" or the like, then their construction is governed by the same principles.	No doubt the filing of the writ by the plaintiff amounted to the bringing of an action but it was not an action to enforce the lien.	It sought to do that by amendment, which is expressly permitted by the rules, and I fail to see why by so doing it did not bring an action within the meaning of the Act.	"Action" has a wide signification including any method prescribed by the Rule of invoking the Court's jurisdiction for determination of a question arising between two or more persons (37 Halsbury's Laws, 4th Edn, para 17).

'	'     •	l



Next the defendant says that the monies alleged to be payable to the plaintiff became due more than 28 days prior to the registration of the lien (s. 10(1) of the Act). It relies upon letters written by the plaintiff to the defendant's agent and from the plaintiff's solicitors to the defendant, prior to the issue of the writ outlining its claim, detailing the sum claimed and demanding payment.
Reference is also made to the issue of the writ seeking judgment for that sum.	Those steps were taken well outside the period referred to.		Counsel relied upon the decision of Asche J. (as he then was) in Advanced Civil Engineering v Wyarra (unreported 25 June 1986).

Section 10(1) and (2)(a) of the Act reads:


10 (1)		"A lien under this Act with regard to land shall be available only if registered before the expiration of twenty-eight days after the wages or contract price in respect of which such lien has arisen shall for the purposes of this section have become due.
10(2)(a)		If unpaid for seven days after the same (being payable) shall have been demanded by notice in writing, signed by the person claiming the same and given to the person liable to pay the same, or posted in a registered letter addressed to him at his usual or last known place of abode in South Australia"


His Honour held that the provisions of s. 10(1) do not depend ons. 10(2)(a) but are independent of them.	He went on to express the view that s. 10(2)(a) is one way and
obviously the most convenient way of determining when a contract price shall be deemed to have become due, but that nothing in the section suggests that it is mandatory to issue and serve a notice of demand, the purposes of the section are achieved if the contract price is actually due or can be deemed to be due.	In either case subsection (1) then provides that registration should take place before twenty eight days of the contract price becoming due or deemed to have become due.

Kearney J. in Jennings Construction v Burgundy Royale (86 FLR 329 at 341) differed from those views holding that s. 10(1) was dependent ons. 10(2)(a), that is, for the purposes of the section, the contract price only becomes due by operation of s. 10(2)(a).	In Parob Pty Ltd v
Pipeline Properties (unreported 8 November 1988),
Maurice J., after a detailed examination of the legislation and the.many cases ons. 10 in South Australia preferred the views of Kearney J. which that Judge affirmed in Pipeline Properties v Leichhardt Development (unreported 31 January 1989) after taking into further account the reasons of Maurice J.	I respectfully agree with their views, and rather than run the risk of adding any confusion happily adopt their reasoning.

The lien is valid, the defendant's application that the amendment to the Statement of Claim relating to it be struck out is dismissed.
. .. .	. . ,



The application based upon s. 32 of the Act, to cancel the lien, was not really pressed by the defendant.  In any event I would not be prepared to accept the information contained in the affidavit sworn by the solicitor for the defendant as being sufficient to justify the relief sought.	That information came from a director of the company and was in turn said to have been conveyed to him by others.

