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	REASONS FOR JUDGMENT

	(Delivered 29 June 1995)


	This is a special case stated by the Court of Summary Jurisdiction as follows:

	"Special case stated by me the undersigned, Richard Johnston Wallace a Stipendiary Magistrate for the Northern Territory of Australia, reserving a question of law for the consideration of the Supreme Court of the Northern Territory pursuant to section 162 of the Justices Act.

	On 28 March 1994, Kevin David Winzar laid an Information against Shane Robertson Caddy ("the defendant") alleging an offence of stealing contrary to s210 of the Criminal Code.


	On 20 May 1994, the defendant pleaded guilty to that charge before Mr I Gray CM in the Katherine Court of Summary Jurisdiction.  After hearing facts and submissions, Mr Gray sought an assessment of the defendant pursuant to s21(1) of the Criminal Law (Conditional Release of Offenders) Act ("the Act").


	Ms Caroline Julie Middleton, a Probation Officer within the meaning of the Act, interviewed the defendant and subsequently reported to Mr Gray.  Her report is annexed hereto and marked with the letter "A".


	In the course of that interview, Ms Middleton not only enquired of the defendant as to the matters pertinent to s21(1) of the Act, but also explained to the defendant the purpose and effect of a community service order, the consequences that might follow if the defendant failed to comply with the order, and that the order might be reviewed on the defendant's application or on that of the Director of Correctional Services (that is, those matters listed in s21(3) of the Act), and also other matters.


	A memorandum incorporating some of the matters that Ms Middleton explained to the defendant, in particular, the rights and obligations of the defendant, was signed by the defendant and Ms Middleton and is annexed hereto and marked with the letter "B".


	As a matter of history, the form, of which Annexure B is an example, was developed by the Department of Correctional Services in answer to a request by a Magistrate of this Court, in order that Probation Officers be able to demonstrate that they had explained to defendants the terms and conditions of community service orders.  Prior to the development of that form, I believe it was the practice of Probation Officers so to explain.  For some years subsequent to the development of that form, it was the practice to forward that form, together with the report (of which Annexure A is an example), to the sentencing Magistrate.  In recent years, only that report has been so forwarded and that form has been retained on the Probation Officer's file.


	It is well known to all Magistrates that a Probation Officer, in the course of preparing a report pursuant to s21(1) of the Act, will explain to a defendant the matters listed in s21(3) of the Act.  I infer as a fact that Mr Gray knew that when he requested the provision of a report on the defendant.


	Upon receipt of Ms Middleton's report (Annexure "A" hereto), Mr Gray proceeded to convict the defendant, and, instead of sentencing him, pursuant to s20(1) of the Act, ordered that the defendant perform 80 hours unpaid approved work.


	Mr Gray did not, before making that order, explain to the defendant the matters listed in s21(3) of the Act.


	The defendant thereafter entered into a Community Service Order ("the Order").  The Order is annexed hereto and marked with the letter "C".


	On 3 November 1994, Rayma Theresa McMahon laid on oath an Information according with Form 9 of the (Community Service Orders) Regulations to the Act, alleging that the defendant had failed to comply with the Order.


	On 25 November 1994, before me in the Katherine Court of Summary Jurisdiction, the defendant admitted that he had not complied with the terms of the Order.


	On behalf of the defendant, it was argued that the Community Service Order (Annexure C) was void in that Mr Gray had not explained nor caused to be explained to the defendant the matters listed in s21(3) of the Act.


	On behalf of the informants, it was argued that, by ordering the report, during the preparation of which all those matters were explained to the defendant, Mr Gray had caused to be explained those matters, and that the Order was accordingly valid.


	I was of the opinion that the Order was valid.


	The question of law upon which this case is stated for the opinion of the Supreme Court is:


		"Whether, when a Magistrate orders a report pursuant to s21(1) of the Act, expecting, but not specifically requesting, that a Probation Officer will explain to a defendant the matters listed in s21(3)(a), (b) and (c) of the Act, and the Probation Officer does explain those matters, the Magistrate has 'caused to be explained' those matters, on a true construction of s21(3) of the Act?""


	I have attached copies of annexures A, B and C referred to in the stated case to these reasons for decision.

	It is relevant to set out the provisions of s21 of the Criminal Law (Conditional Release of Offenders) Act.

		"	(1)	A court shall not make a community service order in respect of an offender unless the offender consents to the making of the order and to the terms of the order and the court -

	has been notified by a Probation Officer that arrangements have been or will be made for the offender to perform approved work under such an order; and


	is satisfied, after considering a report from a Probation Officer about the offender and his circumstances, and, if the court thinks necessary, hearing a Probation Officer -


	that the offender is a suitable person

	to perform that work; and

	that work is approved work and can be

provided under the arrangements mentioned in paragraph (a) for the offender to carry out.

			(2)	Without prejudice to any other powers that the court may exercise, where an offender is before a court for sentencing, the court may, in order to obtain any notification, report or information for the purposes of subsection (1), adjourn the hearing of the proceedings and grant the offender bail in accordance with the Bail Act to appear at the adjourned hearing.

			(3)	Where a court proposes to make a community service order, it shall, before making the order, explain or cause to be explained to the person in respect of whom it is proposed to make the order in language likely to be readily understood by him -

	the purpose and effect of the order;


	the consequences that may follow if he fails to comply with the order; and


	that the order may be reviewed on his application or on that of the Director."



	Both counsel for the informant and the defendant have submitted that the question posed by the learned stipendiary magistrate in the stated case should be answered in the negative.

	The submissions by counsel for the Crown and for the defence, being essentially the same, I shall summarise the submissions as follows:

	The purpose of the legislation is to ensure that the defendant, prior to being released to serve a community service order, should know the consequences in particular of non compliance with the order.  Non compliance with a community service order can be extremely serious and can result in a sentence of imprisonment.  The provisions of that Act relating to s21(3) are mandatory.  It is not merely directory (Montreal Street Railway Company v Normandin (1917) AC 170 at 175 (PC); London and Clydeside v Aberdeen (1980) 1 WLR 183 at 189; Pearce and Geddes "Statutory Interpretation in Australia" (1988) at para 11.3 and 11.5).

	There is a statutory procedure set out in the Criminal Law (Conditional Release of Offenders) Act.  The purpose of the procedure is to fully advise a person with the force and imprimatur of the judge or magistrate's office of the consequences to a person who is sentenced to a community service order and fails to comply with the order.  The purpose of the legislation is advanced by the instruction coming from the judge, or in this instance the magistrate, who either explains the order himself or specifically directs in open Court that a particular person explain to the accused the matters set out in s21(3).  Only following the explanation being made in accordance with s21(3) is it then appropriate for the magistrate to make the order.

	Both counsel for the Crown and the defence are in agreement that the procedure under s21 of the Criminal Law (Conditional Release of Offenders) Act was in this particular instance defective for two reasons.

	(1)	The explanation required under s21(3) was not in this particular matter given by the magistrate or under his direction, but occurred as part of an administrative procedure during the course of a report being prepared by a probation officer with the Department of Correctional Services.

	(2)	The Act envisages that the explanation required under s21(3) will be given the judicial imprimatur and this will be necessary once the magistrate has satisfied himself that the requirements of s21(1) have been fulfilled but before the order is made.

	Having considered the submissions made by both counsel, I am in agreement with this interpretation of the provisions of s21 of the Criminal Law (Conditional Release of Offenders) Act advanced by both counsel.

	I accept that the legislative intent of s21(3) was that the explanation of the community service order have the imprimatur of the judicial office.  This means the magistrate or judge should either make the explanation himself as required by s21(3) or state in open court the method by which he will cause the requirements to be explained.  There may be a number of ways in which this can satisfactorily be done.  I do not intend to limit these methods or the discretion of the individual magistrate, but suggest they could include the magistrate explaining the provision of s21(3) to the defendant in open Court, or alternately by nominating in open Court an appropriate person to make the explanation, i.e. causing the provisions of s21(3) to be explained to the defendant. Only when an explanation has been made to the defendant, in accordance with s21(3) and the defendant has consented to the terms and conditions of the order, should the magistrate pronounce the community service order.

	I agree with the submission made by both counsel that s21 provides for a two stage process.

	Under the provisions of s21(1) the Court shall not make a community service order in respect of an offender unless the offender consents to the making of the order and the terms and conditions of such order.  This involves initially the defendant consenting in principle to the making of an order.  If the defendant does consent then the Court also must, in accordance with s21(1), be; (a) notified by a probation officer that arrangements have been made, or will be made, for the offender to perform approved work under such an order; (b) is satisfied after considering a report from or hearing from a probation officer about the offender and his circumstances, and, if the Court thinks necessary, hearing a probation officer:

	(i)	that the offender is a suitable person to perform that work.

	(ii)	that work is approved work and can be provided under the arrangements that have been or will be made for the offender to perform approved work under such order.

	Although Mr Spargo, counsel for the defendant, did have some criticism of the wording of the forms, it is not suggested that there was anything wrong as such with the procedure relating to obtaining the report from a probation officer and the use of the form being annexures A and B to the case stated by the learned stipendiary magistrate and annexed hereto.  There appears to be no reason why this procedure should not continue.  The present procedure certainly assists in ensuring the defendant has an understanding of his or her obligations in respect of community service orders.  It also provides the information as required under s21(1).  However, having received these reports and reviewed them the learned stipendiary magistrate should then ensure the provisions of s21(3) are complied with and that the defendant consents to the making of such an order.  When these steps have been concluded the magistrate is in a position to make an order for community service.

	Accordingly, I would answer the question raised in the stated case as follows:

Question  Answer
Whether, when a magistrate orders a report pursuant to s21(1) of the Act, expecting, but not specifically requesting, that a probation officer will explain to a defendant the matters listed in s21(3)(a), (b) and (c) of the Act, and the probation officer does explain those matters, the magistrate has 'caused to be explained' those matters, on a true construction of s21(3) of the Act?
 No


