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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 118 of 1991
 

IN THE MATTER of an appeal under the Work Health Act
BETWEEN:
CARLTON UNITED BREWERIES
Appellant

AND:
NICHOLAS LOIZOS
Respondent


CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 22 October 1992)


This appeal on a matter of law only (sl16 Work Health Act - "the Act"), concerns the rights of the respondent to weekly compensation under the Act as at
8 March 1991.	The Work Health Court found that he suffered an injury in 1961 (long before the commencement of the Act) arising out of or in the course of his employment by the appellant.	It was also found that at that time his normal weekly earnings were the equivalent of $53.77.	He brought his application for compensation under the Act and not under the Workers Compensation Act.	The appellant conceded in the Work Health Court that as from 23 March 1989, the respondent had been totally incapacitated for work and that that




condition continued.


At the time of the injury the appellant's liability to pay compensation to the respondent, if any, was governed by the Workers Compensation Act.	That Act was repealed by the Act which made specific provision in s189 in relation to causes of action in respect of injury arising out of or in the course of employment, arising before the repeal.	By subs(l} of s189 it was provided that a claim in respect of the injury could be made as if the Act had never commenced and for that purpose the repealed Act is deemed to continue in force.	But the worker is also entitled to claim compensation under the Act in respect of such an injury and on his so doing the Act applies as if the injury occurred after the date of commencement of that section, 1 January
1987.	Upon a worker injured prior to the commencement of the section adopting that course, his or her ability to claim under the repealed Act ceases to have effect (s189(2}).	There are certain immaterial exceptions.

Nothing could be plainer.	Provided the requisite preconditions are satisfied the worker may elect to make a claim under the repealed Act or the Act and upon his making his election and claim, then the legislation under which the claim is made applies in every respect.	The liabilities of employers and rights accruing to workers under the two pieces of legislation differ substantially and clearly careful consideration needs to be given to the comparative
advantages and disadvantages before a decision is made.


There is no reason whatsoever to think that upon a cause of action arising before the commencement of s189 an election made to make a claim under the Act allows any opportunity in the worker to take advantage of any liability imposed upon the employer under the provisions of the repealed Act.	The relevant provisions of the Act apply as if the injury occurred after its commencement.	In particular, since it was argued to the contrary on behalf of the respondent on this appeal, the definition of "compensation", in the Act applies to the claim made under it, that is, a benefit, or an amount paid or payable under the Act.	No contrary intention appears.

The respondent's claim in the Work Health Court under the Act was for compensation by way of weekly payments.		The appeal is from the decision of that Court, constituted by the then Chief Stipendiary Magistrate, that the respondent was entitled to compensation pursuant to s65(1).	The appellant contends that there was no evidence capable of establishing that the respondent was entitled to an award calculated in accordance with that section, but that he was entitled to compensation calculated in accordance with subs(?) of s65 and the regulations made thereunder.		There have been a number of amendments to the legislation since the decision in the Work Health Court, but this being an appeal on a question of law, consideration is
to be given to the law as it was at the time the decision was made (Victorian stevedoring and General Contracting Co v Dignan (1931) 46 CLR 73).	On an appeal such as this the question considered is whether the judgrnent complained of was right when it was given (Builders Licensing Board v Sperway Constructions (1976) 135 CLR 616 at 619).

The relevant provisions of the Act at the time the decision was made in the Work Health Court are as follows:

1165. LONG-TERM INCAPACITY
	Subject to this Part, a worker who is totally or partially incapacitated for work as the result of an injury out of which his incapacity arose or which materially contributed to it shall be paid, in addition to any other compensation to which under this Part he is entitled, after the first 26 weeks referred to in section 64, compensation equal to 70% of his loss of earning capacity or of 150% of average weekly earnings at the time the payment is made, whichever is the lesser amount, until -
	he attains the age of 65 years; or
	if the normal retiring age for workers in the industry or occupation in which he was employed at the time of the inJury is more than 65 years - he attains that normal retiring age.
	For the purposes of subsection (1), loss of earning capacity in relation to a worker is the difference between -
	his normal weekly earnings indexed in accordance with subsection (3); and
	the amount, if any, he is from time to time reasonably capable of earning in a week during normal working hours in work he is capable of undertaking if he were to engage in the most profitable employment, if any, reasonably available

to him.

	The normal weekly earnings of a worker for the purpose of calculating his loss of earning capacity at a particular date shall be taken to be his normal weekly earnings immediately before the date on which he first became entitled to compensation multiplied by the average weekly earnings at the particular date and divided by the average weekly earnings applying at the date on which he first become entitled to compensation.



(7)	The Regulations may prescribe, in respect of a prescribed period, a minimum rate of compensation under this section and while a minimum rate is so prescribed a worker shall be paid compensation at that rate during that period in lieu of any payment at less than that rate that would otherwise be payable to the worker under this section."


The circumstances of the case are such that there was not and could not be any evidence as to the respondent's loss of earning capacity for the purposes of s65(1).	He apparently had no normal weekly earnings immediately before the date upon which he first became entitled to compensation, that is, at a date fixed by reference to s189(2).	Her Worship, though acknowledging that it was not possible to obtain evidence to calculate the amount of 70% of the applicant's loss of earning capacity, nevertheless considered that in those circumstances the respondent was entitled to 70% of 150% of average weekly earnings at the time of payment and, that if that was shown to be less than the minimum rate of compensation under s65(7), then the provisions of that subsection would come into effect.		Upon the calculations submitted to her, she found that 70% of
6
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150% of average weekly earnings at the time of payment would exceed the minimum amount prescribed under s65(7) and made an award accordingly.	With respect, it is not permissible to disregard the express words of s65(1); if there is no evidence to enable a finding to be made as to one of the amounts to be calculated then the subsection cannot be applied.	It is the lesser of the two amounts to be so calculated which provides the basis for the compensation payable under the subsection, not the amount which can be calculated upon the evidence in the absence of evidence to support the other calculation called for.	No liability can be imposed upon an employer under subs(l) of s65 in these circumstances and thus nothing is payable to the worker thereunder.

Subs(7) of s65, as it was at the time the decision was made, provides the safety net as it were.	It is capable of application in this case.	It had been put on behalf of the worker that subs(7) did not avail him because if nothing was payable under subs(l) of s65 then there was no amount which could be determined as being the amount which was less than the minimum rate.	It could not have been the intention of the legislature to produce such an unjust result.	To so hold would be to invite the criticism that the Court did not get at the substance of the provision, qui haeret in litera haeret in cortice.	Furthermore, there is authority, if it were needed, for the proposition that nothing is less than something.	For example, a covenant in a mining lease to pay
' .




royalties where "less than a stated quantity is gotten, is applicable to a case where none is gotten" (Jervis v Tomkinson 1 H & N 195; 26 L.J. Ex. 41; and a place with no population may be within a statutory provision relating to places having a population of less than a stated number R v
Gee 1 El & El 1069; 28 L.J.Q.B. 298).


In the circumstances of this case the worker was entitled to be paid compensation at the minimum rate prescribed under s65(7).

The decision of the Work Heath court is varied by substituting a determination that the appellant was liable to pay compensation to the respondent at the minimum rate of compensation prescribed under s65(7) of the Work Health Act, in accordance with the law as at 8 March 1991.
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