IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 124 of 1992
(9209633)
 





BETWEEN:

TSAKIRIOS & KELLY PTY LTD ACN 009 644 848
and: CORPORATIONS LAW AND:
PHILIP FRANCIS KELLY
Plaintiff






CORAM:	THOMAS J.
 and:

TSAKIRIOS & KELLY PTY LTD ACN 009 644 848
Defendant

REASONS FOR JUDGMENT
(Delivered 9 October 1992)

On the 11th May, 1992 the Plaintiff issued proceedings seeking an order that the Defendant  Company be wound up. On the 24th June the Defendant Company  filed a notice advising they would be opposing the order sought.

The  application  ca.me  before the Court  on  the  25th June, 1992 when the following Minutes of Consent order
were recorded:


	That the Plaintiff file points of claim within fourteen (14) days.


1.
	That the Defendant and the contributory Androniki Tsakirios file point of defence within 14 days thereafter.


	That the Defendant enable the Plaintiff or his agent to inspect books and records of the Company within

14 days.


	Matter to be further mentioned on 23/7/92.



The Plaintiff failed to appear on 23 July 1992, and the matter was adjourned Sine Die on that date, with liberty to either party to restore the action on notice.

The Plaintiff subsequently applied to the Court for an order that:

Frank David Johnston be appointed the provisional liquidator of the abovenamed Company, Tsakirios & Kelly Pty Ltd, until the making of a winding up order herein or until further earlier order.

There was also an application in respect of the powers of the provisional liquidator.

The Plaintiff filed the consent of Frank David Johnston dated 23rd September, 1992 to act as provisional liquidator.
The Defendant has made application for the summons seeking the winding up to be dismissed with costs. This matter is yet to be heard.

The Defendant opposed the application for the appointment of a provisional liquidator and this matter came before the Court on the 2nd October, 1992.

The Plaintiff sought to rely on the following affidavit material.

	Affidavit of Philip Francis Kelly sworn 12th May, 1992.


	Affidavit of Philip Francis Kelly sworn 23rd September, 1992. Paragraph 16 was excluded following a ruling from the court.


	Affidavit of Philip Francis Kelly sworn 1st October, 1992.


	Affidavit of Philip Francis Kelly sworn 2nd October, 1992.


	Affidavit of Barrie Archibald Robert Percival sworn 2nd October, 1992.


The Defendant sought to rely on the following affidavit evidence.
	Affidavit	of	Androniki	Tsakirios	sworn	24th June, 1992.


	Affidavit	of	Androniki	Tsakirios	sworn	29th September, 1992.


	Affidavit	of	Androniki	Tsakirios	sworn	29th September, 1992.


	Affidavit of George Michael Roussos sworn 29th September, 1992 paragraphs 10, 11 and 12.


The	Court	may	appoint	a	provisional	liquidator pursuant to Section 472 of the Corporations Law.

Section	472	of	the	Corporations	Law	states	as follows:

11472 (1) [Winding up order] On an order being made for the winding up of a company, the Court may appoint an official liquidator to be liquidator of the company.

472(2)	[Provisional appointment] The Court may appoint an officiai liquidator provisionally at any time after the filing of a winding up application and before the making of a winding up order or, if there is an appeal against a winding up order, before a decision in the appeal is made.
472(3)	[Powers	of
liquidator	appointed
 provisional	liquidator]
provisionally	has	or
 A

may
exercise such functions and powers:


	as are conferred on him or her by this Law or by rules of the Court that  appointed him or her; or


	as the Court specifies in the order appointing him or her."


The Court has a discretion as to whether or not to appoint a provisional liquidator.

On the affidavit material before the Court there is clearly a problem and considerable dispute between the Plaintiff and Defendant in respect of the Plaintiff's involvement in the Defendant Company, his removal on the 3rd April, 1992 as a Director of the Defendant Company
·and monies claimed by the Plaintiff as owed to him by the Defendant.

The Plaintiff alleges he purchased shares in the Defendant Company on a 50/50 basis.  The  Defendant asserts the Plaintiff's• shareholding was less than 50%. There is no documentary evidence to support the Plaintiff's contention.
The Plaintiff states he paid $56,000 for his shares, the Defendant Company asserts the Plaintiff paid $2,000 for his shares. There is no documentary evidence to support the Plaintiff.

The Plaintiff alleges the Defendant Company has a number of debts that it has not paid including debts to the N.T. News and the National Australia Bank. The Defendant disputes any monies are owed to the N.T. News and states the debt of $58,000 to the Natiorial Australia Bank is being reduced at the rate of $855 per fortnight.

The Defendant agrees the sum of $29,456 stands  in the Defendant's books as an amount owing to the Plaintiff by way of a loan account. The Plaintiff has commenced proceedings in the Supreme Court for that amount and a defence has been filed.

The Defendant asserts that the Company has increased its business since the removal of the Plaintiff as a Director.

The Plaintiff was a guarantor for the Defendant Company for an overdraft with the bank in the sum of
$65,000.


I have read the decision referred to me by Counsel for the Defendant Re McLennan Holdings Pty Ltd 7 ACLR 732
which sets out the principles on an application for the appointment of a provisional liquidator.

I have also had reference to Mincom Pty Ltd v  Murphy; Murphy v Mincom Pty Ltd & Ors 7 ACLR 370.

A provisional liquidator is usually appointed to preserve the assets of the company pending the hearing of a winding up petition and to maintain the status quo. There may be other circumstances which would justify the appointment Re Nerang Investments Pty Ltd 9 ACLR 646.

There is no evidence that the Defendant Company is insolvent or that there has been any misappropriation of the Company's assets and funds. The Company is continuing to trade.

There is no evidence to support Mr Kelly's assertion that he purchased 50% of the shares in the Company. Neither is there evidence which would support his assertion that prior to the purchase of shares  he and Niki Tsakirios traded in a partnership.

I am not satisfied on the evidence that without the appointment of a provisional liquidator  the affairs of the Company would be conducted for the benefit of the interest represented by Niki Tsakirios and to the detriment of the interests of the Company or the


]_
Applicant's generally.
 interest	and	the	shareholders	funds


There is no independent evidence that the Directors of the Company have done anything wrong in the way in which the affairs of the Company are being conducted.

I consider the Plaintiff has failed to adduce adequate evidence to show that a winding up order is likely and failed to adduce adequate evidence that it is appropriate to appoint a provisional liquidator.

Accordingly, the application for the appointment  of a provisional liquidator is refused.

I will hear the parties on how the Defendant's application for dismissal of the winding up  summons should be dealt with, and also on the question of costs.

