•
NGUYEN v THOMPSON
In the Supreme Court of the Northern Territory of Australia JUSTICES	APPEAL	from	COURT	OF	SUMMARY	JURISDICTION
exercising Territory jurisdiction

sec: 199 of 1991

Delivered at Darwin 23 March 1992

Heard at Darwin 8 and 19 February 1992 Judgment of Mildren J
CATCHWORDS:


APPEAL AND NEW TRIAL  -  General  principles  -  Failure to raise an issue at first instance not necessarily fatal to appeal - Matter of exceptional public importance - No conscious decision taken by counsel as to objection
Stirling v DPP (1944] AC 315, applied.
R v Gay (1976] VR 577, applied.
Ella v R (unreported, CCA, 11/1/91), referred to.
R v Strano 35 QJPR 94, referred to.
Roisetter (1984) 11 A Crim R 325, referred to.
APPEAL AND NEW TRIAL  -  General principles -  No objection taken to tender of certificate as evidence - No submission by counsel that no admissible evidence to substantiate charge - Certificate prima facie evidence of offence
Traffic Act 1987 (NT),s20(1)(a) and s20(1)(b) and s27
Braun v Svikart (1990) 99 FLR 40, referred to.
Hammond v Lavender (1976) 11 ALR 371, referred to.
APPEAL AND NEW TRIAL  -  General principles - Admission of  fresh evidence - Appellant's version not put to police witness in cross-examination - Doubt as to compliance with Regulations should be put to police witnesses in cross examination

Traffic Act 1987 (NT),s20(1)(a) and s20(1)(b) and s27

STATUTES	-	Interpretation -	Meaning	of	"shortly	before" different to "immediately before"

Traffic Ordinance (NT) (repealed) Traffic Act 1987 (NT),s27
Traffic Regulations 1988 (NT),reg113
Dorsman v Nichol (1978) 20 ARL 231, distinguished.

REPRESENTATION:
Counsel:
Appellant: Respondent:

Solicitors: Appellant: Respondent:
 P Smith
K Channells

JM	Noonan
NT Director of Public Prosecutions

Judgment category classification: CAT B Court Computer Code:
Judgment ID Number: MIL92009 Number of pages: 14
General Distribution
IN THE COURT OF APPEAL
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
 


W 199 of 1991
(9110182)
IN	THE	MATTER	of	an	appeal under the Justices Act.
BETWEEN:
CHIEU VAN NGUYEN
Appellant
AND:

ALAN WILLIAM PETER THOMPSON
respondent

CORAM: Mildren J.

REASONS FOR JUDGMENT
(Delivered 23 March 1992)

This is an appeal against conviction by a Court of Summary Jurisdiction for failing to provide a sample of breath sufficient for the completion of breath analysis, contrary to s20(1)(b) of the Traffic Act.

The grounds of appeal, as set out in the Amended Notice of Appeal, are as follows:
111. The learned Stipendiary Magistrate erred in finding proved all the statutory prerequisite facts giving rise to the proper administration of an analysis of the appellant's breath and therefore erred in admitting evidence as to the alleged failure of the appellant to provide a sample of breath sufficient for completion of the breath analysis.
	Alternatively the learned stipendiary Magistrate erred in finding all the facts necessary to substantiate the charge of failing to provide a sample of breath sufficient for completion of the breath analysis."



Section 20(1) of the Traffic Act provides:

1120. REFUSING TO SUBMIT TO BREATH ANALYSIS
	A person shall not, on being required under this Act to submit to a breath analysis, refuse or fail to -

	submit to; or


	provide, directions the breath sufficient

the breath analysis.
 in  accordance  with  the of the person carrying out analysis, a sample of breath for the completion of,

Penalty:	For the first offence - $1,000 or imprisonment for 12 months.

For a second
$2,000	or months."
 or subsequent offence imprisonment	for	12

Section 23 of the Act empowers a member of the Police Force to require a person to undergo breath analysis in certain circumstances. It was not contended that the police concerned were not empowered by s23 on this occasion to require the appellant to undergo breath analysis, nor was it contended that the appellant had not been requested by the police to give a sample of his breath. What was contended was that there was no evidence (or alternatively, no evidence other than inadmissible evidence) that the police had properly complied with certain other mandatory requirements of the Traffic Regulations relating to the administration of breath analysis.

The evidence before the learned magistrate was that at about 2.00 am on 25 December 1990, police were called to attend a minor motor vehicle accident which had occurred in
Edmunds Street, Darwin. Constable Cleak, officers concerned, gave evidence that he appellant at the scene, ascertained from the
 one of the spoke to the appellant that
he was one of the drivers involved	in the accident, and
asked him to submit to a roadside breath test. The appellant refused, and he was then arrested and taken to Police Headquarters, Berrimah, for the purposes of breath analysis. Upon arrival, at Berrimah, the appellant was taken into a breath analysis room. No attack was mounted that there was anything improper or irregular in what had happened so far.

Constable Wright said that he attempted to conduct a breath analysis, but that the appellant did not complete it, and a 'Certificate On Refusal Or Failure To Submit To Or Provide A Sample Of Breath Sufficient For Completion Of Breath Analysis' (Form 8 in Schedule 2 of the Traffic Regulations) was tendered as Exhibit 1. This Form was completed as follows:
NORTHERN TERRITORY OF AUSTRALIA

Traffic Regulations
 
FORM 8
Regulation 115

CERTIFICATE ON REFUSAL OR FAILURE TO SUBMIT TO OR PROVIDE A SAMPLE OF BREATH SUFFICIENT FOR COMPLETION OF BREATH ANALYSIS

I, Neil Wright ...•••••.., a member of the Police Force authorized by the Commissioner under the Traffic Act to use for the purposes of the Traffic Act a prescribed breath analysis instrument, namely the Drager Alcotest 7110, certify that -

(a)	on Tuesday th th of December ••.••••••• 1990•.•••••.•••• at 2.31 •••.• a.m. / -i'-r"'- Constable Campbell •••••••..••.•• of the Police rce identified to me Van Chieu Nguyen of
1..............o.............l......
 Gdns	Parap
at Berrimah •.....•.•••••.	•••..••.•••••.••••.•••••.•••.
	I addressed the person who had been identified to me as follows:


I said "Are you suffering from any illness?".
The person said "Yes a cold •••••••••••.••••••••••..•••.•••
.......................................................... n
I said "Are you suffering from any physical disability? 11•
"
.Th.e..p..er.s.o.n...sa.i.d...11 ......................................................................
I said "Are you suffering from any injuries?".
The .
 person.
 sa.id.."
 .o.
 .....••.•.•.••••••.•.•.•.•.•.
 ••.....•.....•.•.•
"
I    said	11Ar e	you	taking	any   tablets,	drugs,	insulin    or
medicine?".
"
T.h.e...p.er.s.o.n..s.a.i.d..".Y.e.s...a.t.a.b.l.e.t. .f.o.r..m..y .c.o.l.d 	•
	I then prepared a Drager Alcotest 7110 for use -
	by providing an unused mouthpiece for use in  providing the sample of the breath of the person who had been identified to me; and
	by turning the instrument on and observing that the words 'READY TO START' appeared on the display panel;
	by	carrying	out	that	procedure	I	ascertained	that	the

instrument was in good working order;

	I then satisfied myself that it was more than 15 minutes since the person who had been identified to me had last consumed any intoxicating liquor;


	I then said to the person who had been identified to me "This is a prescribed breath analysis instrument. I am authorized to use it for the purposes of the Traffic Act. It is in good working order and is ready for use. I require you to submit to a breath analysis.";


	I then gave the person directions as to how the person was to provide a sample of breath sufficient for the completion of the breath analysis;

"
(h)	T..h.e..p.e.r.s.o.n..t.h.e.n..s.a.i.d.."I...d.o.n..'t..w.a.n.t..t.o..d.o..i.t ..•.•...•.•.•.•.•..•.• 	•.•
( j)	The person then acted	like   he  didn't	want	to	do	it	by
putting   the  mouthpiece   down   ...•..••••............•••••••..
r-\.D....W..,e....1.41-\T
(signed)
 
26/4/91
(date)

No objection was taken to the tender of Exhibit 1 by  counsel for the appellant.

Constable Cleak said, in evidence in chief that, apart from one occasion when he left the room whilst Constable Wright was resetting the machine, he remained in the room with the appellant and Constable Wright for between twelve and fifteen minutes, and that there were "two attempts and one refusal." In cross-examination he said:
"I observed the procedure gone through three times; I observed that on the first two occasions he gave a very poor or very insufficient sample for the machine to work and on his last occasion he dropped the mouthpiece on the table and just shook his head."
and:
 
"Twice		he		went	through	the	-			attempted		to	go through		the		procedure	or		made		a			feigned	effort, then  on the		last  time,		as			I said, he dropped the mouth	-			dropped	the	mouthpiece		on the	table and shook his		head."

In cross-examination, Constable Wright said:
"Three  times  he was asked	to	supply	breath;			two times	there	was an   insufficient	sample	to		-		to obtain		a	result		and  the		third		time	he		just bluntly  refused	by placing  the mouthpiece	on the table and saying no."

The appellant	gave evidence		that		when		he	was		asked		to	do the		breath   test  at  the station  he refused.		He claimed that he  was not  the  driver  of the  vehicle,		but only a passenger in	the		car,  which had been driven by a Mr Buu-Tu.	This was his			reason		for		the		initial	refusal.	He	then	claimed		that after		his	refusal	he had been	assaulted			at			the	police station.	He was		the asked in cross-examination to explain what happened, and he said:
"They asked me to do a  breathalyse  test.  I  -  I didn't, so they punch me on my face  and then  they ask  me  again  so  I  had  to  do  -  I  had  to  do  the test  and they  give  me  some  paper  to  sign.  I didn't understand what  was  written  on  that  form but I had to - to sign anyway."

Later he was asked:
"With the breathalyser machine did you understand what the police wanted you to do? --- Yes, I understood what they asked me to do but because it's  notmy   fault   so  I   disagreed  with   them."

He claimed that when he did blow  into  the  machine,  on  the first occasion, he did not blow fully, but  on  the  second occasion  he  blew  "very  hardly"   until  the  police  asked  him to stop.

The appellant's version of these events was  not  put  to  either of the police witnesses in cross-examination. Cross examination was directed to the respondent's witnesses to
try to cast doubt upon whether the appellant was the driver of the motor vehicle, and the appellant's solicitor called Mr Buu-Tu who said that he was the driver. This seems to be the main thrust of the appellant's attack on the prosecution case. In his submissions to the magistrate, which were very brief, the appellant's solicitor submitted that the question was whether to believe the prosecution or the defence witnesses as to who was the driver, and whether or not the magistrate should prefer the appellant's
evidence that he did eventually provide a sufficient sample of his breath. No submissions were made along the lines that there was no evidence, or no admissible evidence, to substantiate the charge, or that the police had failed to prove compliance with the statutory prerequisites for the administration of breath analysis. The learned magistrate said that he did not believe the appellant's version; nor did he accept the evidence of Mr Buu-Tu. He said that there was an attempt made between the two of them to concoct a story, and that the appellant was "making up the story as he went along in answer to the questions that were put to him." The magistrate went on to say that he preferred the evidence of the prosecution witnesses, and that when the appellant was asked to blow into the machine, he did not do so, and "he failed to supply the sample of breath as was testified by the police officer conducting the test." The magistrate did not specifically refer to Exhibit 1 in his short reasons given
ex	tempore	at the end of submissions,	but presumably he
relied upon it to reach his ultimate conclusion that the offence had been proved beyond reasonable doubt.

The appellant now seeks to raise, by way of appeal, issues which were not the subject of any objection or of any submission to the learned magistrate. These issues may be summarised as follows:
	There was no evidence that the machine used, a Drager

Alcotest 7110, was prepared for use "shortly before"
the time of its use, as required by reg113(5) of the
Traffic Regulations.

	There were three tests attempted. There was no evidence as to which attempt the Certificate, Ext 1, related.


	The Certificate, Ext 1, was evidence of a refusal to provide a sample but not of a failure to provide a sufficient sample.


	There was no evidence that the appellant was provided with an unused mouthpiece on each occasion a sample was requested, as required by reg116(1) of the Traffic Regulations.


	Compliance with reg113(4),regll3(5) and reg116(1) is mandatory.


	There was no evidence that the breathalyser operator was satisfied that the appellant had not consumed

intoxicating liquor "within the period of minutes immediately preceeding the giving sample" as required by reg113(4) of the Regulations.
 fifteen of the Traffic

	If there was no evidence that the regulations have been complied with, Ext 1 was inadmissible.


	There was no evidence as to what directions had been given to the appellant by the breathalyser operator and therefore a finding that the appellant had failed to provide a sample of his breath in accordance with those directions was not open to the magistrate.


	The failure to raise these matters in the court below was not fatal to the appeal if there was no evidence

8

upon which a conviction could be based, or if the failure to object was not a conscious decision by the appellant's solicitor.

Counsel for the respondent, Ms Channells, submitted:
	No objection was taken to Ext 1, which complied with the regulations. The maker of the Certificate was called and no cross-examination or submissions were directed to these issues. The appellant should not now be able to raise them.


	The evidence was unclear that there were three separate occasions when the appellant failed or refused to supply a sample of his breath.


There was no evidence that the appellant in fact blew into the mouthpiece - the only evidence was that on the two earlier occasions, the sample was not sufficient to operate the instrument. It was not clear initially that there was a deliberate failure. This only became clear at the end when the appellant put down the mouthpiece and shook his head. The two earlier occasions were relevant only to explain the whole sequence of events leading to the final refusal to provide a sample.

	Evidence of a refusal to provide a sample was evidence that the appellant had failed to provide a sufficient sample.


The fact that an appellant's objections were not taken in the court below is not necessarily fatal to an appeal. In Stirling v DPP [1944] AC 315 at 328, Viscount Simon LC said:
"... the court must be careful in allowing an appeal on the ground of reception of inadmissible evidence when no objection has been made at the trial by the prisoner's counsel. The failure of counsel to object may have a bearing on the

question			whether					the		accused			was		really prejudiced.			It		is	not a proper	use of	counsel's discretion				to	raise			no objection			at		the	time		in order	to	preserve		a			ground	of		objection			for		a possible		appeal,			but	where,			as			here,		the reception	or  rejection of a question involves a principle of exceptional public  importance,  it would be unfortunate if the failure of counsel to object at the trial should lead to a possible miscarriage of  justice ....  object  of  British law, whether civil or criminal,  is  to  secure,  as far  as  possible,  that  justice  is  done  according  to law, and, if there is substantial reason  for allowing a  criminal  appeal,  the  objection  that the point now taken was not taken  by counsel  at the trial is notnecessarily conclusive."

In  R  v			Gay			[1976)			VR 577	at			584	Young  CJ		and	Gillard and Murray		JJ	drew	a			distinction		between		a	mere		failure	to object		to	evidence,	and  a	conscious	decision		by counsel whether  to		object			or  not  to		object.	In the latter type of case,	the		court		would	not		allow   an appeal against the admission of  inadmissible  evidence.  The same  approach  has been adopted in a number of other cases: see for, example, Roissetter (1984)  11  A  Crim  R  325  (Court  of  Criminal Appeal, Queensland). It was submitted by  the  appellant's counsel that these cases apply only where the appellant is represented by competent counsel.at his trial, whereas the appellant was represented by a solicitor inexperienced in
these type of matters: cf,
94  at	95  per	Macrossan
 for	example,	R
SPJ.	I	do	not
 v Strano 35 QJPR think	that	the
principle  which   these  authorities   embrace   is   limited   only to experienced counsel. In my opinion, the same principle applies to any legal practitioner, experienced or not, who represents a  defendant  in  a  criminal  trial.  It may  be  that in an appropriate case, the inexperience of an advocate may lead to such a miscarriage of justice that an appeal court
will interfere (see, for example,  Ella v R, Court  of  criminal Appeal, unreported,  11/1/91,  per  Asche  CJ  Gallop  and Angel JJ) but that  is  not  a  ground  of  appeal  being pursued here.


9
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In this case, the appellant's solicitor expressly stated that he had no objection to the certificate, Ext 1. In my opinion that was a conscious decision by him. Had the objection been taken, the prosecutor might have been able to have led evidence from Constable Wright to prove any additional facts considered to be necessary. I do not consider that there is any question raised by this appeal involving any principle of exceptional public importance. Accordingly, I do not consider that it is now open to the appellant to argue that Ext 1 was inadmissible in evidence.

The appellant's counsel submitted that even if Ext 1 was admissible, it was insufficient to prove compliance with the mandatory provisions of the regulations, compliance with which it was submitted, was essential to the prosecution case, because it was not possible to discern, which of the three 'incidents• the Certificate related to. The appellant was charged with failing to provide a sufficient sample (s20(1)(b)) not refusing or failing to submit to breath analysis (s20(1)(a)). The Certificate was therefore probably directed towards one of the earlier incidents, but which?

Section 27 of the Traffic Act provides that in a
prosecution	for purporting to be
 an	offence	against	s20,	a	certificate signed by an authorized analyst is prima
facie evidence of the matters stated in the certificate and of the facts on which they are based. Consequently, leaving aside the possibility that there were a total ··of three attempts by the police to obtain a sample of the appellant's breath, Ext 1 was prima facie evidence of a refusal to submit to breath analysis, and was not, so it was submitted, evidence relating to a refusal or failure to provide a sufficient sample in accordance with the directions of the analyst. It seems to me that, notwithstanding that s20(1) creates two separate offences, one of refusing or failing to submit to breath analysis
In this case, the appellant's solicitor expressly stated that he had no objection to the Certificate, Ext 1. In my opinion that was a conscious decision by him. Had the objection been taken, the prosecutor might have been able to have led evidence from Constable Wright to prove any additional facts considered to be necessary. I do not consider that there is any question raised by this appeal involving any principle of exceptional public importance. Accordingly, I do not consider that it is now open to the appellant to argue that Ext 1 was inadmissible in evidence.
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submit to breath analysis (s20(1)(a)). The Certificate was therefore probably directed towards one of the earlier incidents, but which?

Section 27 of the Traffic Act provides that in a
prosecution	for purporting to be
 an	offence	against	s20,	a	certificate signed by an authorized analyst is prima
facie evidence of the matters stated in the certificate and of the facts on which they are based. Consequently, leaving aside the possibility that there were a total ·of three attempts by the police to obtain a sample of the appellant's breath, Ext 1 was prima facie evidence of a refusal to submit to breath analysis, and was not, so it was submitted, evidence relating to a refusal or failure to provide a sufficient sample in accordance with the directions of the analyst. It seems to me that, notwithstanding that s20(1) creates two separate offences, one of refusing or failing to submit to breath analysis


(s20(1) (a)),			and  the	other	of			refusing		or			failure		to provide		a		sufficient		sample		in	accordance				with	the analyst's			directions	(s20(l(b)),			evidence	of	a			refusal		to submit	to				breath	analysis	may		also  amount		to		evidence		of refusing		or		failing	to provide a  sufficient  sample,  if there was also evidence that the accused had been given directions  by the  analyst  as  to  how  to   provide  the   sample: cf Hammond v Lavender (1976) 11 ALR 371. As Ext 1 provided that such directions had been given  to  the  appellant  I therefore conclude that Ext 1 did amount to prima  facie evidence to support the charge of a failure to provide a sufficient sample by reference to the circumstance that the appellant said, after being given directions  as  to  how  to provide the sample, 'I  don't want  to  do  it'  and  he  then put  the mouthpiece down.

That	being	so,	on	the		face	of	it,	Ext  1		related		to	a sequence  of  events  beginning with item			(a)	on that exhibit and ending	with		item	( j) •		There		may		well		have		been	two earlier	incidents during which		precisely	the same sequence of	events  was gone through	by Constable Wright,	but	those matters		were	not			relevant  except  to  explain  why  it  took some twelve to fifteen minutes, as  opposed  to  some  lesser time, from  the  time  the  appellant  was  brought  into  the breath  analysis  room  until  the time  of  his  arrest.  Although it was apparent that  something  called  the  'procedure'  was gone through three times, the prosecutor did not  attempt  to prove  all  of   the   circumstances   of   the   first  twoattempts, as they were not relevant to the  charge.  In  my  opinion,  the mere fact that there was some evidence that  the  appellant went through a 'procedure' a total of three times, is not sufficient to displace the prima facie effect of  Ext 1,  and does not raise any doubt as to which series of events the prosecutor  relied  upon  as  supporting  the  charge.  If  doubt was to be raised as to whether the regulations had been properly    complied    with    immediately    before    the    appellantsI refusal on the third occasion, it behoved the appellant's
solicitor to raise that doubt through his  cross-examination of the police officers concerned. The failure to cross examine along these lines, left  the prima  facie  effect  of the Certificate intact. That being so, there is  no question that the magistrate had evidence before  him,  relating  to the third incident, which was the basis of the charge, and which was sufficient to prove the elements of the charge.

Finally,	it	was submitted	that the certificate wasin any event defective because	it		did		not	prove that the machine was prepared  "shortly  before"  the time of its	proposed use. The   certificate,			it		is	true,		does	not	indicate	precisely when,	in		terms		of	minutes		or		seconds,		the			machine	was prepared	for		use.		The question		of whether		it		was prepared 'shortly  before'	its	proposed  use,  is  left  to the inference to be drawn from the sequence itself and the time such  a sequence is likely to take. The difficulty is  that  the Certificate avers to matters, the time taken for which are impossible to estimate. For example, item (e) refers to the analyst satisfying himself that it  was more  than  fifteen minutes since the  appellant  had  last  consumed  any intoxicating liquor. How  long  this  took  is  impossible  to judge without knowing how the analyst satisfied himself. Similarly,  item  (g)  refers  to  giving  directions  to   the person as to how a sample was to be provided.  Without evidence as to what directions were given or how  long  this took, which may vary considerably depending on the level of understanding of the  person  whose  sample  is  to  be  taken (and might take a lot longer  with someone  with poor  English or someone  in  a  very  drunken  state)  no more  than  a  guess can be given. In this case however, it was not an essential element for the prosecutor to prove that  the  machine  was made ready for use. Regulation 113(1) of the Traffic Regulations proscribed the use of the machine unless it had been prepared for use, but this  could  have  been  done after the  giving  of  the  directions  by  the  analyst,  and  in  fact the machine was not used at all because the appellant


refused  to   provide  a  sample.   In any event,		the evidence was that		the   appellant		was in   the	breath	analysis	room	for			a total			of	twelve		to	fifteen			minutes		during		which		the 1  procedures'		were	apparently	gone	through		three			times.			At the	worst,		the	machine	was		prepared	a		little			less		than fifteen minutes before  its  proposed  use.  The  expression "shortly  before"  has  a   different   meaning   than   the expression "immediately before" appearing in sac (7) of  the former Traffic Ordinance: cf Dorsman v Nichol (1978) 20 ALR
231	per	Forster   CJ.  The former  expression  means,	simply, "a
short time  before"  whereas  the  latter  expression  was held by Forster CJ to mean  "as  soon  as  conveniently  may  be." What is a "short time before" is a relative  question,  but  I cannot  think  that  fifteen  minutes  before  the  proposed  use of the machine is not a short time before the proposed use.

Along the		same  lines,  it	wassubmitted that the  analyst  did not			satisfy		himself		that	more	than		fifteen	minutes	had elapsed	immediately		before			the		moment		of	time	when	the appellant   was required   to   give  the	sample, vide reg113(4). It	was submitted that the expression  "immediately  preceding the		giving		of	the	sample"		referred		to		the   period	between the		giving		of	the	sample  and  a  period  commencing  fifteen
minutes immediately before then, so  that,  as  the  operator had  attended  to  other  matters,  according  to  the Certificate,  during  some  of  that  fifteen   minute   period after he stated per the Certificate that he  had  satisfied himself, there was no evidence of a compliance with the regulation. It  is  not  necessary  in  my  opinion  to  resolve this question on  this  appeal.  Regulation  113( 4)  provides that an analyst shall not carry out a breath analysis of  a  sample of a person's breath unless he  has  satisfied  himself that the person has not consumed  intoxicating  liquor  within the period of fifteen minutes immediately preceding  the giving of the sample. In this case, on the facts before the magistrate which formed the  basis  of  the  conviction,  no sample was given at all, andaccordingly reg113 ( 4) had no
relevance. Had the appellant not refused to give a sample of his breath, the operator would have had, on the appellant's argument, to have been so satisfied the moment the appellant placed the mouthpiece into his mouth to produce the sample, but that moment of time was never reached. It is therefore unnecessary to consider the argument any further.

Finally, as to the argument that there was no evidence as to what directions were given to the appellant, par(g) of Ext 1 states that the analyst 'gave the [appellant] directions as to how [he] was to provide a sample of breath sufficient for the completion of the breath analysis I and s27 of the Act provides that that is evidence both of the matters stated and of the facts upon which those matters are based. Accordingly, although the magistrate did not know precisely what directions were given, there was evidence that directions were given and that the appellant, by his words and actions, did not wish to comply with those
directions. That was sufficient proof of this case that the appellant had sufficient sample in accordance
 in the circumstances failed to provide a with the analyst's
directions: cf Braun v Svikart (1990) 99 FLR 340. Accordingly, the appeal is dismissed.

