PARTIES:	MILES, Brett Vernon Leslie
V

R


TITLE OF COURT:		COURT	OF	CRIMINAL	APPEAL (NT)

JURISDICTION:	APPEAL from SUPREME COURT

FILE NOS:	No. CCA No 8 of 1991

DELIVERED:	Darwin 18 November 1992

HEARING DATES:	7 October 1992

JUDGMENT OF:		ANGEL, THOMAS and MORLING JJ



CATCHWORDS:
Criminal law and procedure - Appeal against sentence - Alleged denial of natural justice - Reference by Judge to sentencing statistics - Statistics not drawn to counsel's attention Consistency in sentencing Circumstances warranting  shorter sentence Plea of guilty Co-operation with authorities - Whether "Territory factor" in past sentences - Sentence varied -
Crimes Act 1914 (Cth), s16A
R v Winchester (1992) 58 A Crim R 345, applied
R v Lowther (SCC No 17 of 1990), considered
R v Braam (SCC No 85 of 1990), considered R v Druett (SCC No 1 of 1989), considered REPRESENTATION:
Counsel:
Applicant:
Respondent:
Solicitors:
Applicant:
Respondent:
Judgment category classification: Court computer code:
Judgment ID number: ang92024 Number of pages: 13
ang92024
IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA AT DARWIN

No. CA 8 of 1991

ON	APPEAL	FROM	THE	SUPREME COURT OF THE NORTHERN TERRITORY
OF AUSTRALIA	,,
from Gray A.J. in proceeding No. sec 59 of 1991
BETWEEN

BRETT VERNON LESLIE MILES
Applicant

AND


THE QUEEN
 
Respondent




CORAM:	Angel, Thomas and Marling JJ




REASONS FOR JUDGMENT

(Delivered the 18th day of November 1992)

THE COURT:	This	is	an	application	for	leave	,to appeal against sentence.

The applicant pleaded guilty to three counts of being knowingly concerned in the importation of heroin brought into Australia by three other persons contrary


to s.233B(l)(d) of the Customs Act 1901. The maximum penalty provided for each offence is twenty five years imprisonment or a fine of $100,000 or both.

The amount of heroin imported by the three other persons was, in aggregate, about 647 gm of impure heroin containing about 449 gm pure heroin.

The circumstances in which the offences were committed are set out in the learned trial judge's  remarks on sentence and it is ·unnecessary to refer to them in detail.   For present purposes, it is sufficient to say that the applicant, who had no past history of involvement in the drug trade, arranged to go with three associates to Thailand for the purpose of collecting and bringing into Australia a quantity of heroin. The
applicant	was importations.
 undoubtedly	the.	organiser	of	the It wa;,; he	who recruited his three co-
offenders,	arranged	transportation	for	them,	made

contact with the supplier's	representative in Thailand and generally had the oversight of the operation.

The monetary gains to the applicant and, his associates is uncertain. It would seem that the amount received by the applicant's co-offenders for their part in the overall scheme (after allowing for expenses) was
in the order of $10,000 each. The market value of the heroin imported pursuant to the scheme was somewhere between $500,000 and $2,000,000.

When the applicant was first apprehended he readily admitted his guilt and subsequently pleaded guilty  to the charges. He intimated his intention to plead guilty at a very early stage thus obviating the necessity f-0r committal proceedings. Moreover, he made a statement to the police furnishing them with certain information the details of which appears in a written document which was tendered  in evidence.  It is inexpedient  to refer to the contents of this document. However, it  is plain  from its contents that the applicant· displayed a high degree of co-operation with the police.  The making of the statement was a most· material factor to be taken into account when determining the appropriate  sentence to be passed on the applicant.

The applicant was sentenced to eleven years imprisonment on each count, each sentence to be served concurrently. A minimum term of six years was fixed before the applicant would become eligible for paro}e. A submission was made to the learned trial judge that  there was "a Territory factor" which operated to produce sentences somewhat shorter than those imposed elsewhere
in Australia.	In respect of this submission his Honour made the following observation:

"Various interesting theories were advanced to explain this phenomenon. Whether or not such a factor exists, it is, I think, apparent that sentences in the Territory for heroin importation tend to be significantly shorter than those imposed elsewhere in Australia.
Mr Gardner, on behalf of the Crown submitted that any such tendency should be arrested and reversed; lest Darwin should come to be recognised as the place at which such importation should be carried out. Through the energetic researches of my associate, I've been pLovided with a record of every sentence imposed in the Territory for this class of offence from July 1977 to the present, together with a short note of the relevant circumstances, including the amount of the drug imported.
In that 14 year period, there have been 20 such cases. There were none between October 1986 and June 1989. The heaviest head sentence  was 12 years in the case of Horwood. Of the remainder, with 3 exceptions, the head sentences were between
4 years and 9 years.
There are limits to what can be gleaned from such a survey because the amounts of heroin and the circumstances vary greatly, but it does reinforce the impression that the range . of sentences in the Territory is somewhat lower than might.be expected.
This impression has been reinforced by reference to a record with which I was provided of all sentences for heroin importation passed in Victoria from August 1979 to March 1991. I was also given some figures from New South Wales which, although incomplete, produced the same impression.  I feel I should attach some weight to this consideration because the court should always seek to acnieve consistency in sentencing."


The material relating to sentences imposed in other cases in the Territory and in the States of Victoria and
New South Wales referred to in the above passage was not drawn to the attention of counsel for the prosecution or the applicant. In consequence, no· submissions were made to his Honour by the applicant's counsel as to the significance of the material. It was argued on the hearing of the appeal that the applicant was denied natural justice because his counsel was deprived of the opportunity of addressing his Honour on the material...
Reliance was placed on Kioa v West (1985) 159 CLR 550 particularly at 582 where Mason J said:

"It is a fundamental rule of the common law doctrine of natural justice expressed in traditional terms that, generally speaking, when an order is made which will deprive a person of some right or interest or the legitimate expectation of a benefit, he is entitled to know the case sought to be made against him and to be given an opportunity of replying to it.11


We do not think that Mason J's dictum has any
application to the facts of the present case.	It was
made with reference to the making of  an administrative
decision.	We do not think  the applicant  was denied
natural justice by the trial judge.	A sentencing judge is not obliged to relist a matter for further  hearing
I
and	submissions	merely	because	he	proposes	to	give

consideration to standards of sentencing in other jurisdictions. Of course, it may be wise for him to do so  if  only  for  the  purpose  of  seeking additional
assistance from counsel's further argument. Having regard to the extensive nature of the material considered by the trial judge in this case, we think counsel should have been afforded the opportunity of addressing upon it before sentence was passed.

Under ordinary circumstances, it would not be appropriate for this Court to vary a sentence imposed by a trial judge if the sentence fell within the range of sentences which could properly be imposed in respect of the relevant  offence:   see  R    v    Tait   &     Bartley (1979)
24  ALR  473;  R  v  Anzac  (1987) 50 NTR 6  and R  v   Bird (1988) 56 NTR 17. Nevertheless, we think the observations made by his Honour with reference to the alleged "Territory factor" justify this Court taking a somewhat different approach on the hearing of the appeal from that which it would ordinarily take. The remarks made by his Honour in the last sentence of the passage which we have quoted from his reasons led to some discussion in argument on the hearing of the application for leave to appeal as to whether his Honour was intending to impose a sentence which would achieve consistency in sentencing in the Territory or wheth r he intended to impose a sentence which would be consistent with sentences imposed elsewhere in Australia for similar offences.  Counsel for the applicant took his
Honour's words as conveying that he was intending to impose a sentence somewhat higher than would normally be imposed in the Territory for this class of offence. We doubt whether that is a proper interpretation of what his Honour said. Nevertheless, the matter is not free from doubt.

This circumstance, together with the fact that counsel did not have an opportunity of addressing his Honour on the additional material unearthed by him leads us to the view that, on the special facts of this case, the appropriate course for the Court to adopt is to grant leave to appeal and to determine what the Court considers to be an appropriate sentence to be passed on the applicant. If that sentence is somewhat lower than imposed by his Honour, then we think it should be imposed notwithstanding that the sentence of eleven years is within the range within which a sentence could appropriately have been imposed.

We note in passing that a cross appeal by the Crown against the alleged inadequacy of the sentence imposed
I
upon the applicant was abandoned on the hearing o	the appeal.

We	turn	now	to	consider	what	would	be	an
appropriate sentence in this case.	It goes without
saying that the charges to which the applicant pleaded guilty were extremely serious. His Honour aptly described the applicant as having "a central executive
role"	in	implementing	the	importation.	We	do	not
dissent from His Honour's opinion that the Court has a clear duty to impose a stern penalty on the applicant. But that having been said, there are other circumstances which, to our minds, justify the imposition of a sentence somewhat shorter than that imposed by his Honour. There is no suggestion that the applicant had any involvement in the drug trade otherwise than his involvement in the importations which form the basis of
the charges to which he pleaded guilty	He is a man of
twenty-eight years with no previous convictions.	He is
also entitled to have taken into account in his favour the plea of guilty and his ready co-operation with  the
authorities:	R v Winchester  (1992) 58 A Crim.R 345 at

350;	see also, s.16A(2)(g) and (h) of the Crimes  Act
1914 (Cth).	In Winchester  it was said (at p 350) that
the reduction in sentence by reason of an early guilty plea "should be substantial and it should be seen to be such".

There		appear	to	be	only		three		cases		in	the Territory	in	recent		years	which	have	had	any
comparability with the present case.  In one, The Queen v Lowther (SCC No. 17 of 1990) a sentence of ten years imprisonment with a non-parole period of five years was imposed on a person who purchased about 140 gm of heroin in Thailand and imported it, or at least the bulk of it, into Australia. Lowther had one conviction of using amphetamines for which he was fined $750 but otherwise had no significant convictions. He was a man ,of twenty-nine years and generally of good character. Although he pleaded guilty, his co-operation with the authorities was far from satisfactory, leading the sentencing judge to observe that:

"The plea of guilty carries with it no mitigation for any associated contrition and remorse because there was none. To the contrary, the view I take is that your stories on oath as to how and when you imported the heroin into Australia were lies."


There are many dissimilarities between the present case and Lowther's Case, but having regard to the applicant's justifiable expectation that he should be given a substantial credit for his early plea of guilty and for his co-operation with the police, we think that a sentence somewhat shorter than that which was imposed on Lowther would be appropriate in the present case.

Another case which has some comparability is that of The Queen v Braam (SCC No. 85 of 1990). Braam was


found guilty by a jury of being in possession of a commercial quantity of heroin, namely about 5 kg, which he _had brought into Australia. The maximum penalty for this offence is life imprisonment. He was sentenced to thirteen years and six months imprisonment and a non parole period of six years and nine months was fixed.

There are many dissimilarities between Braam's case and the present, which makes it difficult to compare the two. Nevertheless, having regard to the quantity of heroin involved in Braam's case and the higher maximum penalty for his offence, and to the fact that Miles is entitled to a substantial reduction in his sentences because of his early plea of guilty and his high degree of co-operation with the authorities, we think that a sentence of eleven years (with a non-parole period of six years) was high when compared with the sentence and non-parole period fixed in Braam's Case.

Another case to which reference should be made is
that of R   v	Druett	(sec No. 1 of 1989).	(An appeal against conviction in this case succeeded, and a retrial
,
was ordered).	Druett was found guilty after tri l of

being knowingly	concerned	in the importation	of	about
105 gm of heroin into Australia by one Campbell. Druett planned	and	financed	Campbell's	visit to Thailand	and
had an arrangement whereby the heroin after importation was to be divided equally between him and Campbell. The trial judge was of the opinion Druett had shown no contrition or remorse in respect of his involvement in the crime. Druett was thirty-eight years of age and had a number of convictions including a conviction for possessing heroin for supply to another and a conviction for a related offence. Thus his past record was not good. He was sentenced to twelve years imprisonment with a non-parole period of six years. It is true that the amount of heroin which Miles arranged to be imported was considerably greater than in Druett's case. Nevertheless, Miles' plea of guilty, his substantial co operation with the authorities, and the fact that he is a first offender and is of good character are all matters strongly suggesting that the sentence imposed on him would be substantially less than that imposed on Druett.

We note that in the reasons given by the sentencing judge in Druett' s case reference is made to the fact  that Druett's co-offender Campbell, who pleaded guilty, had no prior convictions and had co-operated witq the investigating police and was sentenced to four years imprisonment with a one year non-parole period. Campbell was not sentenced by the same judge who sentenced
Druett. It seems plain that the judge who sentenced Campbell took the view (with which we would respectfully agree) that he was entitled to a considerable reduction in the sentence which otherwise would have been imposed upon him by reason of his plea of guilty, contrition, past good character and absence of convictions.
Druett's Case was decided after Miles was sentenced.


Taking into account all the matters which are referred to in s.16A of the Crimes Act and to the other matters to which regard should be had, and bearing in mind in particular that he is a first offender, we think the appropriate sentence which should be imposed on Miles is a term of imprisonment of nine years. We fix a non-parole period of four years and six months. Had there been no reduction on account of the co-operation with the authorities, the sentence would have been eleven years with a non-parole period of six years.

We are conscious of the fact that the sentences imposed upon the applicant's co-offenders are not subject to review by us. The fact that they have not appealed does not, however, mean that the appropriate sentence should not be passed in the present case. It is open to the other offenders to seek leave to appeal out of time against the sentences imposed upon them.

I •



We should make one final observation.
 
We would
not wish to be taken as assenting to the proposition that there is a "Territory factor" in relation to offences arising out of the importation or possession of
narcotics.	The results of his Honour's researches into
this field are not before this Court. Our impression from the sentences imposed in Lowther, Braam and Druett is that sentences for this class of offence in the Territory are no less severe than in other jurisdictions in 'Australia. However, there would need to be more material bef6re the Court before a firm conclusion could be reached on the matter.

