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N9 AP 16 of 1991
ON APPEAL from sec N9 48
of 1985.
BETWEEN:

TERRITORY INSURANCE OFFICE
Appellant
AND:

STUART GORDON ADLINGTON
Respondent

CORAM: Asche CJ, Martin and Mildren JJ


REASONS FOR DECISION
(Delivered 20 August 1992)
Asche CJ
I  agree with the judgment  of Mildren J	and the orders he proposes.
Martin J
I  agree with the judgment  of Mildren J	and the orders he proposes.
Mildren J
During 1980, the respondent entered into a partnership with
one Walsh to conduct a business in Alice Springs concerned with the construction of swimming pools, garages and carports. In order to arrange insurance for the business, the respondent attended at the appellant's office in April 1980 and spoke to one Powell, who was a friend of his and the manager of the appellant's Alice Springs office. He  told Powell about the proposed business and said that the partners needed insurance for "every eventuality" connected with the business. Powell recommended public liability and workmen's compensation insurance. On 16 April 1980 the respondent completed a proposal in relation to public liability insurance for the period 2 May  1980 to 2  May  1981. The proposal also asked for an extension of the indemnity to goods sold by the business. The proposal contained a limit on the indemnity to $200,000.
The trial judge found that the proposal had been accepted  by the appellant, that a policy had been posted to the respondent's address but that the respondent never received the policy, and that an account for the premium was sent to the respondent which the respondent paid on 11 September 1980.

In October 1980, the respondent undertook the erection of a patio verandah on the Alice Springs home of a Mr Fraser, in the course of the partnership business.

On 27 October 1981, the public liability policy was renewed up until 2 May 1982. The respondent in the meantime, on 1 August 1981, had left the partnership business which was continued on by Walsh. At some time in 1982, the appellant sent a renewal notice for the public liability policy to  the postal address of the firm shown on the proposal, for the period 2 May 1982 to 2 May 1983, but the policy was not renewed and lapsed. It was not further renewed thereafter.

On 13 February 1984, a Mr McCraith was working on the roof of the patio verandah when it collapsed causing him serious injuries. Shortly thereafter Fraser told  the respondent that McCraith had fallen from a ladder whilst working at Fraser's house. This version of the events was inaccurate and raised no concern in Adlington's mind.

On 14 May 1985, the respondent was served with a Writ  issued by McCraith claiming damages for negligence. On 16 May 1985 he took the Writ to the appellant's office  where he filled in a claim form. On 21 May 1985, he received a telephone call from one Hatfield who had replaced Powell as the appellant's Alice Springs manager. Hatfield, who was also a personal friend of the respondent, asked him to provide a Statement to the appellant's loss assessors. The respondent attended to this on 21 May. After making the statement the respondent went to Hatfield's office  and asked "What is going on?" Hatfield said: "It's all okay,
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you're covered by us. Your're still our client. You're covered and there is no problem."

On 29 May 1985, a firm of solicitors, Poveys, acting on the instructions of the appellant, entered an appearance to the Writ on behalf of the respondent. On 4 December 1985, Poveys delivered a Defence to the Statement of Claim, and on 11 April 1986, a contribution notice to another defendant to the action. From 21 May 1985 to 30 January 1987, Poveys conducted the respondent's defence to the litigation.

On 30 January 1987, Poveys wrote to the respondent stating, without explanation, that they were unable to act for the respondent further in relation to the action. By letter dated 5 February 1987, the appellant advised the respondent that as the public liability policy was not current on the date of McCraith's accident, the respondent was "unable to act on your behalf."

Poveys	remained solicitors	until
 on	the
8	April
 record 1987.	The
 as	the learned
 respondent's trial	judge
found that after receipt of the appellant's letter of 5 February 1987, the respondent attempted to engage other solicitors, and "after being passed from firm to firm and partner to partner, it eventually transpired that every solicitor in Alice Springs had some connection with this case. In the result, Adlington was forced to go interstate to obtain legal representation at the trial." The appellant challenges this finding.

The learned trial judge further found that the decision by the appellant to take over the respondent's defence, and inferentially to admit liability to him, was made "with eyes wide open" and without mistake of any kind. His Honour was unable to find precisely why the appellant changed its mind in 1987. His Honour further found that the respondent was not entitled to any indemnity based upon the wording of the public liability policy because it was not in force at
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the time of McCraith's accident. No challenge  is made to any of these findings.

on 6 September 1990, the respondent joined the appellant as a Third Party to McCraith's action claiming indemnity under the policy or alternatively that the appellant was estopped from denying that the respondent was insured under the policy. No claim based on waiver has ever been made.

The plaintiff's action came on for trial before the learned trial judge on 3 June 1991. On 4 June, His Honour found for the plaintiff against certain of the defendants (including the respondent) and awarded the plaintiff the sum of
$346,000 plus interest and costs, and apportioned liability between the respondent and another defendant on the basis that the respondent would contribute 80 per cent of the liability of the defendants to the plaintiff.

Immediately after delivering judgrnent in the action, his Honour heard the trial between the appellant and respondent on the respondent's Third Party Notice. His Honour found that the assurance given by Hatfield to the respondent ("You are covered" etc.) and the fact that the appellant conducted the respondent's defence of the action  between May 1985 and February 1987 amounted  to a representation that the policy was on foot, and that, by reason of the principles of common law estoppel, the respondent was entitled to an order precluding the appellant from denying its obligation to indemnify the respondent  against liability in the action. His Honour also considered  whether, in the light of recent decisions of the High Court culminating  in The  Commonwealth   v   Verwayen   (1990)  170 CLR 394, there remained separate and distinct doctrines of common law and equitable estoppel. His Honour, after reviewing the relevant authorities, considered that he was bound, on the present state of the authorities,  to hold that these were distinct doctrines. Nevertheless,  his Honour considered what form of relief other than holding  the appellant to its representation would be appropriate if
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indeed he was bound to consider if adequate relief could be afforded by a less draconian method. His Honour held that the nature of the detriment suffered by the respondent did not permit of any form of remedy other than holding the appellant to the assumption it induced.

His Honour considered also an alternative basis for relief based upon an allegation that the request for cover for "every eventuality" made by the respondent to Powell  in 1980 amounted to a representation by the appellant that the public risk policy would cover the respondent for acts of negligence which occurred during the term of the policy regardless of when the loss was sustained. His Honour held that this submission was misconceived. The respondent has given a notice of contention in respect of this finding.

In the end result, his Honour made an order that the appellant indemnify the respondent against his liability in the action, and ordered that the appellant pay the respondent's costs of the Third Party proceedings.

The appellant appeals to this Court on a number of grounds, but in my opinion it is necessary to consider only one of them, and that is, whether the respondent established that the respondent had altered his position to his detriment on the faith of the representations made by the appellant: see Spencer, Bower  &  Turner Estoppel  by Representation 3rd ed at 28. In my opinion, it does not matter whether the estoppel relied upon is common law estoppel or equitable estoppel or if there is but one doctrine of estoppel; whichever be the correct approach, this element must be proved: see Grundt v Great Boulder Mines Pty Ltd (1937) 59 CLR 641 at 657, 674-5 and 682; Thompson v Palmer (1933) 49 CLR 507 at 520,526,547 and 558; The Commonwealth v Verwayen (1990) 170 CLR 394 at 409,413,422,444,453-4,475-6,487,500-
1; Je Maintiendrai Pty Ltd v Quaglia (1981) 26 SASR 101.

The	learned		trial	judge		found	that he was that		the	respondent	had	suffered	any
 not satisfied specific	or
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identifiable pecuniary loss, but, following the approach of Fullagar  J  in  Hansen  v   Marco   Engineering   ( Aust)   Pty   Ltd (1948) VLR 198 at 211, his Honour found that the respondent suffered sufficient detriment because, during the period that he was represented in the action by the insurer's solicitors, he was deprived of the opportunity to do better. His Honour's principal findings were as follows:
"It is not necessary to speculate endlessly about what steps Adlington might have taken if he had been told in May 1985 that he was uninsured. He might have approached the plaintiff and sought to extricate himself from the action on the basis of his lack of means. He may, at that early stage, have persuaded the plaintiff to accept a small sum in settlement of the claim against him. He may have involved his partner in some arrangement. It is not necessary to go further. To repeat the words of Fullagar J: 'there was sufficient prejudice in being deprived of the opportunity to do better.'
Mr Riley submitted that no prejudice had been shown because Adlington resumed control in 1987 and had every opportunity to do anything that his interests dictated. But by 1987 a great deal of water had flowed under the bridge. The litigation had assumed a cumbersome form. Substantial costs had doubtless been incurred by all parties, with a consequential reduction in the chances of settlement. Adlington was launched upon a series of changes of solicitor, none of them being of his making. In my view, it is impossible to equate Adlington's position in early 1987 to his position in May 1985."

The appellant submitted that his Honour's findings were not able to be supported by the evidence, that in any event the detriment which had to be shown must be real, that Hansen v Marco Engineering  (Aust)  Pty  Ltd,  supra, was not good law, and was in any event distinguishable, and that no real detriment had been shown. In my opinion these contentions are well founded.

In Hansen' s case, the insurer of Marco Engineering, had issued two policies. One was a statutory third party policy against claims for personal injuries arising out of motor vehicle accidents, with a limit of indemnity; the other was a comprehensive policy, unlimited in amount, but excluding liability for personal injuries. The insurer instructed
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solicitors to defend a suit for damages for personal injuries brought against the insured. Counsel instructed by the insurer's solicitors, acting solely on the authority of the insurers, settled the action for an amount in excess of the indemnity under the statutory policy. It was found that the insurers believed that it was at that time liable to provide an unlimited indemnity under the comprehensive policy. Fullagar J held that the insurer was estopped from denying liability under the policy because it exercised a power which only could be asserted if the cornprehensi ve policy covered a personal injuries claim, and the insured had suffered sufficient detriment because it had been deprived of the opportunity to do better. In my opinion  that case is distinguishable from the facts of the present case because here the Territory Insurance Office did not authorise Poveys to settle the plaintiff's claim.

In so far as Hansen v Marco Engineering Pty Ltd, supra, is authority for a broad proposition that sufficient detriment will be shown, whenever an insurer  takes over the conduct of the defence of litigation pursuant to a power which exists only by virtue of a policy, on the basis that, by such conduct it deprives the insured from doing better,  I do not consider that it correctly states the law. It is clear that Fullagar J was unable to find any actual probability that the insured in that case was likely  to have been able to do any better than the insurer, and that the prejudice in that case was no more than a possibility. In my opinion it is clear that, in order for there to be a detriment sufficient to found an estoppel, the party alleging the estoppel must show that the detriment is more than a mere possibility; it must be real.

Hansen v Marco Engineering (Aust) Pty Ltd, supra, has been the subject of considerable comment and criticism. MacGillivray and Parkington On Insurance Law 8th ed at 897, observe that" it is hard to see how there could be any prejudice to the assured in his acquiescence in their conduct of his defence, because the court admitted that in
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all probability the plaintiff would have been awarded judgment for over A£4,000" (which was more than the action was settled for). In Soole v Royal Insurance Co Ltd [1971)
2 Lloyd's LR 332, Shaw J refused to follow the reasoning in Hansen' s case. In that case, the insurers conducted the assured's defence of proceedings through to judgment. After the case was lost, the insurers denied liability under the policy. Shaw J held that the assured  was not prejudiced.  The assured was saved the expense of the defence of the action and had the advantage of being represented  by leading counsel of great experience. The learned authors of MacGillvray and Parkington, op. cit., at 898-899 observe
after	discussing	Soole's	case
Engineering (Aust) Pty Ltd, that -
 and	Hansen	V	Marco
"The assured was in no way prejudiced ... The decision in Hansen v Marco Engineering Co  (Pty) [sic]  [1948 J VLR 198 was rightly disregarded, as there was no case in English law for applying an automatic estoppel as  in American law, and it might also be distinguished as turning upon an estoppel by conclusion of  a settlement, a feature absent from the Soole case in
which insurers conducted the defence of their assured up to the point at which judgment was given against him. 11

Genders v Ajax Insurance Co Ltd (1950) 50 SR (NSW) 280, is another case where insurers took over the conduct of proceedings on behalf of its insured, but before trial, refused to act further in the matter.  Each of the members of the Court (Street CJ, Maxwell and Owen JJ) thought that Hansen' s case was distinguishable because the insurer had not irrevocably bound the insured by reaching a settlement. Owen J went further and thought (at 297) that Hansen's case was wrongly decided.

In two decisions of the Supreme court of Queensland, insurers who have conducted litigation on behalf of their insured and who later denied liability under the policy, were held bound by their conduct. In Northern Assurance Company Ltd v Cooper (1968) Qd R 46, the plaintiff was the compulsory third party insurer of a motor vehicle owned by a Mr & Mrs Cooper. Mrs Cooper was a passenger in the
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vehicle when it collided with another vehicle driven by one Gould. Mrs Cooper sued Gould who joined Mrs Cooper's son, the driver of Mr &		Mrs Cooper's vehicle as a third party. The insurers being served with a copy of the Third Party Notice, instructed solicitors on behalf of the third party to have the Third Party Notice set aside. The application being		dismissed	with	costs,		the			insurers	then		denied liability under the policy to the third party. The insurers undertook to the third party that they would pay the costs ordered against him. Lucas J	held that the insurers were estopped from denying liability to the third party. On the issue	of	detriment,			his Honour	held	that		the		order	for costs	was a sufficient		detriment.	Hansen' s case	was not referred to. This case is also distinguishable because in the present case no order for costs was made at any time during the period Poveys represented the respondent, but in any event, I doubt if the fact that an order for costs, which the insurers had undertaken to pay, would today		be classed as a sufficient detriment:		cf The	Commonwealth		v Verwayen,		supra,		at	416,430,461			and	504.		The		other Queensland  case is Holts  Corrosion  Control  Pty  Ltd   v   CML Fire & General Insurance Co Ltd {1984) 3 ANZ Insurance Cas 160-559, where insurers under a public risk policy against whom a claim had been made by its insured, instructed assessors to investigate a number of claims which had been made against the insured, and the assessors instructed the insured to forward all claims to them. After a short period, the insurers denied liability under the policy. Macrossan J held that the insurer had waived any breach of the policy and that it was not necessary to establish any prejudice to the insured, but his Honour also said at 78,373:
"Were it necessary to make the principle of waiver depend upon those considerations more usually associated with estoppel, so requiring some acting to detriment on the part of the plaintiff, I would be disposed to follow the approach indicated by Fullagar J in Hansen v  Marco  Engineering   (supra). It could  be said that, at least by 30 August, the defendant, through its agent, asserted a right to control the conduct of the plaintiff in dealing with any claims that might come to hand and the plaintiff, for the
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short period up to the date of purported disclaimer by the  defendant's  solicitor,	acquiesced	in the	assertion of that right."

It	does	not	clearly		appear	from		the			report		of		that	case precisely		what	detriment		the		insured		had  suffered,	as the facts   are  not  fully   stated   in the  report,	but it	seems that his		Honour			considered		that			Fullagar		J	thought		that sufficient			prejudice	is	shown		if		the	insured acquiesced	in the  insurer's  representation  that  it  had the  right  to  take over the conduct of proceedings  (see  78,373). That,  it seems to  me,  was  not  the   basis  of  Fullagar   J's   decision, and in any event, even if it were, is contrary  to  authority binding on this Court.

In	Manufacturer's		Mutual		Insurance		Ltd	v			New	World Fabrications		Pty  Ltd  &   Ors	(1987) 4 ANZ		Insurance Cas 160- 775,		the		insurers		had		issued	a		workmen's			compensation policy   to  New  World		Fabrications.		An employee of		New World Fabrications		suffered		an   injury	at		work		and		the		insurers accepted	his		claim	for	compensation			and made payments of compensation and medical expenses  from  May  1982 to  April 1983. Thereafter  payments  ceased  and  the   employee   applied to the Commission to have payments continue. Subsequently a consent award was made, payments were continued, and an application to terminate the payments was refused by the Commission.  In  the  meantime,  the   worker   had  issued   common law  proceedings  against  New  World  Fabrications.  In   the course  of   defending   those   proceedings,   the   insurer discovered  that  the  period   of   cover   under   the   policy   had not  commenced  until the  day after   the   injury.   The insurer then  brought  an  application  for   a  declaration   that   it   was not bound to indemnify  New  World  Fabrications  and  did  not insure   New   World   Fabrications   in   respect   of   its    liability to  the  injured  worker.  The  proceedings   were   not   contested by New World Fabrications, but  they  were  contested  by  the worker  and  the  State  Compensation  Board.   Campbell   J   held that  the  insurer  was estopped  from  denying   direct   liability to the worker, but not to New World Fabrications. Campbell
J	held that the worker was prejudiced by this alteration in
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the insurer's position because the Board might decline his claim to compensation forcing him to take on further litigation with probable inconvenience and distress and the costs expended in the earlier litigation may not be able to be recovered. Further, the worker had expended money on pursuing his common law action against his former employer, as well as exposed himself to an award of costs if he did not pursue that action; yet, if he had known that the employer was not insured, he might not have commenced his action at all. These matters were held to be sufficient detriment to ground an estoppel against the insurer by the worker. As to the insurers position vis-a-vis New World Fabrications, his Honour decided that as New World Fabrications knew it was not covered under the policy, no estoppel could arise; but in obiter, his Honour also discussed Hansen' case and whether New World Fabrications had suffered any detriment. At 74,715-74,716 his Honour observed:
"Despite the criticism of the judgment of Fullagar J in Hansen v Marco Engineering (Aust) Pty Limited (1948) VLR 198 by Shaw Jin Soole v Royal Insurance Co Ltd (1971) 2 Lloyd's Rep 332, the grounds upon which the estoppel could fail, on the present facts, are three in number.
First, Mr Puckeridge argued that the doctrine of estoppel could not be called in aid where the date of the injury was before the period covered by the policy. I refer to the views on this expressed earlier in this judgment.
Second, Mr Puckeridge argued that since New World knew of the accident and had not lost an opportunity to investigate it, and since the Board had expressly not submitted that it had been shown that in fact there was anything wrong with the way the case was 'run', it was not established that New World had suffered any detriment with the consequence that the estoppel was not made out.
This argument is best met with the quotation of the following passage from Sutton Insurance Law in Australia and New Zealand at 443:
'The argument that the assured suffers no detriment from the acceptance of the invitation is met by saying that there is sufficient prejudice in his being deprived of the opportunity of directing the proceedings himself
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and of trying to achieve a better result.  He loses the chance to see what he can do for himself, although it may well  be that he could not achieve a more favourable verdict had he controlled the defence. Estoppel  is not a cause of action and need not depend on proof of actual damage.'"

On the facts of that case, it is to be observed that the insurer had not only made payments of compensation to the worker, but had entered into a consent award, and then unsuccessfully applied to have the payments stopped. That case is therefore distinguishable on its facts, but in any event I do not accept that these observations of Campbell J are correct in law.

The decision of the Federal Court of Australia, on appeal from		a			single	justice	of	this	Court,		in		Chin		v	Miller (1981) 37 ALR 171, is strong authority for the proposition that,		to	establish	detriment,		the		detriment			must		be "material," and that a speculative possibility of detriment is insufficient. In that case, the parties had negotiated the sale of a business and the land on which the business was conducted. The appellants signed the relevant contract documents and sent them to the respondent's solicitor for execution. Subsequently the respondent's solicitor informed the	appellant's		solicitor		that		the	contracts	had		been signed		by his clients, whereupon the appellants permitted joint		purchasers		with		the		respondents		to	enter		into possession and guaranteed their bank account. The respondents did not return the contracts and a month later the appellants resumed possession. The court held that the appellants suffered no real or material detriment.  Giving up possession was of mutual benefit to the parties, and by resuming possession after a month, the appellants had returned to their original position. The leading judgment was delivered by Fisher J with whom Keely and Gallop JJ agreed. At 181, after considering the observations of Dixon J in Grundt v Great Boulder  Gold  Mines  Pty  Ltd (1937) 59 CLR 641 at 647, his Honour observed:
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"From	this		it	would		appear			to	follow		that		the alteration of position must produce 'real detriment or harm',		which		real detriment	or harm	must	flow	as a consequence	of the assertion of a different state of affairs.  In the circumstances			of the present matter, the question arises whether the alteration of position by	the			appellants		by		letting		into		possession		and giving  of a guarantee	was  a real detriment			or harm, suffered		by			the		appellants		in			consequence		of		the departure by the respondents from the assumption that they had signed the agreements. The appellants must accept the onus of satisfying the court that there was a  real  detriment  or  harm:  Fung  Kai   Sun   v   Chang   Fui Hing (1951] AC 489."

Later, his Honour observed (at 182-4):
"But a real harm or positive detriment entailing a loss in money or moneys worth is the condition precedent which the authorities require. It is so stated in Spencer, Bower and Turner Estoppel by Representation 3rd ed at 92, as an essential  element of estoppel, namely:
'(e) Damage. Finally it must be shown that loss of money or moneys worth was (i) the actual, and (ii) the natural and probable result of the representee having acted as he did on the fact of the representation.'

At p 104 appears the following passage: 'Similarly the damage, loss or prejudice which the representee must show to have resulted, in a natural chain  of causation, from the alteration of position means, and means only, actual and temporal damage, - some loss of money or moneys worth, which admits of quantification or assessment. '
There are many authorities which establish that the representee who relies upon estoppel must prove that he has been materially affected and I cite dicta from only those which appear to have the greatest relevance.
The necessity for material prejudice to be established was noted  by the  rivy Council in Fung   Kai   Sun   v   Chang Fui  Hing, supra,   where the alleged  detriment  lay  in the fact that mortgagors delayed for three weeks  before they informed the mortgagee that the mortgage was forged. Lord Reid who delivered the judgment of the Judicial Committee said, at 506: 'In their Lordship's judgment this is the true test; the chance of recovering [from the forger] must have been materially prejudiced by the delay. In the present case their Lordships are of opinion that the appellant has not shown that he was materially prejudiced by the delay. The appellant took no action when he was told of the forgery, and he did not give evidence in this case. In the absence of any explanation from him, and the whole trend of the evidence being to show that he
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would		not		have	taken		any  action		even	if	he had been told	of  the forgery	earlier,			their	Lordships	are	not prepared	to  assume  that  he  might  have done so,		and it is	only  on  that		assumption	that	he can have suffered any  possible   prejudice  by the	law.

In	this  matter   also the  trial		judge was invited to act on  an	assumption,		namely			that	the	delivering	up of possession	for  one month	or			thereabouts	was in  itself a		detriment.	However,		this		proposition		must		be considered		in		the		light				of			the			fact	that		the appellants	appear	to		have			been		most		anxious to  have the purchasers in possession, as much  in  their  own interests as in that  of  the  purchasers.  In  addition, there wasno evidence of what the appellants could or would have done to their  benefit  if  the  purchasers  had not gone into possession.  The  court  was  invited  to assume that the appellants lost material advantages or other opportunities during that period. As with their Lordships, this court should  not  be  prepared  to  make such assumptions. This approach accords  with  that  of Lord Robertson in George  Whi techurch Ltd v  Cavanagh [1902)  AC  117   where  he  said  (at  136):   'No-one   has sworn or said that thereby the representee  lost  money which he would have got if he had not so acted.'

The trial judge in his judgment referred to Yovich v Collyer [1972) WAR 143, where Wickham  J  gave  reasons  in  which  the  other  members of  the   Full   Court concurred. In that  case  the  plaintiffs  accepted  a contract  of  sale  in  reliance  upon  the   representation of  their  agent  that  the  purchaser   had   paid   the deposit. Wickham J referred to a number of Australian cases where the requisite element  of  material disadvantage was noted. One of these was Thompson v Palmer (1933) 49 CLR  507,  and  he  cited,  inter  alia, the  following  sentence   from  the   judgment   of   Dixon  J ( as   he   then  was) :   'But,   in   each  case  he  is   not  bound to adhere to the assumption  unless  as  a  result  of adopting  it  as  the  basis   of   action   or   inaction,   the other party will have placed himself in  a  position  of material  disadvantage  if  departure  from  the   assumption is permitted' ([1972) WAR at 145).

Wickham  J continued his		reasons	(at  145) when he	said: 'However,		to	make • good		the		estoppel			the		representee must		show		a	material	disadvantage		if		departure			from the	assumption	induced			be		permitted			and	in		this respect	the  court		said			in	Newbon	v		City	Mutual		Life Assurance Society		Ltd (1935) 52 CLR  723  at  734:  'But what makes it unjust to permit the departure from an assumption so induced  is  that,  were  it  permitted,  the party so induced  would  through  making  the  assumption find  himself  in  a  position  occasioning   material detriment to himself. Without this element there is no estoppel.  It  must  appear  that  upon  the  faith   of  his belief by act or omission he has placed himself in a
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position which, if his belief proved correct, would be productive of loss.'"

Fisher J also referred (at 184-5) to passages in Hansen v Marco Engineering (Aust) Pty Ltd, supra, relied upon by the learned trial judge in this case, and in particular to the passage where Fullagar J said:
"There is much other authority to the same effect, and this view is, I think entirely in accord with English principle. In Craine's case (1920) 28 CLR  305; affirmed (1922] 2 AC 541, it was never suggested that actual damage directly resulting from the mere entry into possession had to be proved."



Fisher J observed (at 185):
"Counsel for the respondent relied upon this passage. In our opinion the statement that proof of actual damage is not necessary cannot be accepted as a principle of general application, in that it appears that it is in conflict with the requirement of 'material detriment' as enunciated by the High Court and Privy Council in the authorities earlier mentioned. As Wickham J said in Yovich v Collyer, supra, at 147  in commenting upon Hansen  v   Marco:   'It is not of course, necessary to show pecuniary loss but the prejudice must be real.'"

More recently, there are statements in The Commonwealth v Verwayen, supra, which show that the detriment must be "material" or "real" although pecuniary loss may not be necessary. Dawson J at 461-2 observed that justice cannot always be measured in terms of money, and the commonwealth's conduct in not raising the Statute of Limitations had led the plaintiff to continue with the litigation and forego any exploration of the possibility of settlement "thereby subjecting himself to a prolonged period of stress in an action in which the damages claimed were for, amongst other things, a high level of anxiety and depression." Deane J was of a similar view (see 448-9) and his Honour elsewhere uses the expression "significant
disadvantage" (see 444). Mason CJ
11	evidence	of	detriment
 (at 416)
must	be
 observed	that affirmatively
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demonstrated;" and		that  a person's change	in position	is not in itself a detriment; what is protected against is the detriment		which	flows	from	reliance	upon			the	deserted assumption:		see 415. Brennan J appears to have been of a similar	mind, and	emphasised		the	need		for		the change	in position		to			be	a			cause		of			what			he			called	"relevant" detriment: see 429. Clearly a majority of the court was not prepared to consider legal costs to be a relevant detriment as the plaintiff was entitled to an order for costs as a result of the late amendment to the pleadings to raise the Statute	of			Limitations,		although		some				were prepared to consider any costs incurred over and above those  recoverable on taxation could amount to detriment. McHugh J noted that no evidence of any detriment was led, and the only detriment that could be inferred was the unnecessary expenditure in costs which could be avoided by an order for costs (see 504). Most of the members of the High Court referred with apparent approval to Dixon J's classic judgment  in Grundt at 674-5   and Thompson v Palmer at 54 7.       In the former, Dixon J uses the expression "real detriment or harm" and in the latter "material disadvantage." Only
Gaudron	J possibility
 (at of
 487)	was
detriment
 prepared
(such	as
 to	accept	that	the
the	possibility	of
increased stress and anxiety) would be sufficient even though not established on the balance of probabilities. I adopt, with respect, the observations of Cox J in Je Maintiendrai Pty Ltd v Quaglia, supra, at 121:
"It seems wrong to me that the court should find that the respondent has made out his defence [of estoppel) simply by devising possible alternative courses of action, and speculating about possible detrimental consequences, and then gratuitously attributing them all to someone who declined - or, it may well be, was unable - to give evidence of them for himself."

On the facts as found by the learned trial judge, I am unable to see that any real detriment was established. The detriment to which his Honour referred is entirely speculative. Moreover, on a consideration of the evidence, no real detriment was established. It is important to remember that the time for considering whether there has
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been any real detriment is the moment when the Territory Insurance Office refused to continue to extend indemnity to the respondent. This occurred in February 1987. As Spencer, Bower and Turner, op. cit., observe at 110:
"But it is of the utmost importance to notice that the 'detriment' which the representee must be shown to have suffered is judged only at the moment when the representor proposes to resile from his representation."

Mr Downes for the respondent submitted that the respondent was prejudiced in a number of respects. Firstly, he was forced to change solicitors but Messrs Turner and Deane, his own solicitors, were not able to act for him as they had already been involved in the matter for another party. But there is nothing to show that the solicitors available to him were unable to competently represent him, or even that, had the representation not been made, Messrs Turner and Deane would have been available to him in 1985. It appears that the respondent changed solicitors on a number of occasions and in the end had to find legal representation with an interstate firm. But there is a specific finding that there was no pecuniary loss established and there is nothing to to show that the reason for the changes in legal representation, other than that caused by the inability of Poveys to act, was caused by the appellant's change in position. His Honour's finding that the changes of solicitor (other than the change from Poveys) were not of the respondent's making is not supported by any evidence at all. No reason for these
changes	was
suggested	by
 ever	given	by
his	Honour
 Mr	Adlington.	Next,	it
that	Adlington	might
 was have
approached the plaintiff and sought to extricate himself on
the basis of lack of means. But Adlington gave no evidence to this effect, and such evidence as there was, suggested that Adlington was not a man without means. Further, Adlington, if he was without means, had the same opportunity to extricate himself in 1987. Next his Honour refers to the possibility that Adlington might have persuaded  the plaintiff to have accepted  a small sum in
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settlement	of			the			claim		against			him,	but		such			a possibility		was			no			longer	feasible		because			substantial costs had been incurred with a consequent reduction in the chances of settlement. Again this is speculation. There is no	evidence			that		Adlington		attempted		to		settle	the litigation after February 1987. On the contrary, Adlington fought	the	action	to	judgment,	and	it	appears	that		he maintained	a		denial of liability to the plaintiff throughout. Next his Honour refers to involving Adlington's partner in some arrangement; but this appears to be contradicted by the finding that Adlington could have sought contribution from his partner Walsh in February 1987, and that such a claim was not then statute barred. Some further matters were raised by Mr Downes which were not dealt with by the learned trial judge. The first was an amendment made by the plaintiff at the trial in May 1991 which changed the manner in which the plaintiff claimed that the accident occurred from falling off a step-ladder to being upon the roof when it collapsed. But this change in the plaintiff's case was not caused by anything which flowed from the appellant withdrawing its indemnity to Adlington. In any event, the evidence was that Adlington knew that McCraith fell from the roof, and not the step ladder, in May 1985. Next it was suggested that but for the insurer's representations, Adlington would have himself attended the accident scene. But there was no evidence that had Adlington inspected the premises this would have benefited him in any way. The appellant's assessors had visited the scene, and their report was made available to Adlington's advisers prior to the trial. It was not suggested that their investigation was in any way incompetent. I am unable to see how Adlington's failure to inspect the premises has been demonstrated to show any real prejudice. There was some complaint that the assessors' report was provided to Adlington's advisers only shortly before trial, but there was no evidence that this caused any embarrassment to Adlington or his legal advisers. Accordingly I am of the view that there was no evidence
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upon which a finding of material detriment to Adlington could be made.

Finally, it is necessary to deal with the respondent's notice of contention which is based on his Honour's finding that Adlington had told Powell that he wanted to be covered for "every eventuality." It was submitted by Mr Downes that in the circumstances, Powell's conduct in advising the type of public liability insurance which Adlington proposed to the appellant amounted to a representation by Powell that that policy would cover Adlington for acts of negligence caused during the period of the policy no matter when the loss occurred. It is to be observed that Adlington never sought rectification of the policy, nor did Adlington give evidence that this was his understanding of the cover he had. Without evidence of this kind there is no basis for inferring that Adlington's position was altered in any way. Furthermore, even if such a representation could be inferred, as a result of which Adlington altered his position by not seeking alternative cover elsewhere, there is no evidence that had Adlington known that the cover under the policy existed only if damage occurred or a claim was made whilst the policy was still on foot, that Adlington would have sought cover elsewhere or that any other insurer would have been likely to offer indemnity on the basis suggested. There was no evidence that Adlington suffered any material detriment based upon the alleged representation of Powell. In those circumstances, it seems to me to be unarguable that the learned trial judge's conclusion that no estoppel could arise from the circumstances of the original discussions that Adlington had with Powell was correct.

In	conclusion,	I	consider	that	the	appeal	should	be
allowed, the judgment in favour of the respondent upon the
dismissed,
Third Party Notice be set aside, that the Third Party Notice should be •	and that the respondent should
be ordered to pay the appellant's costs of defending the third party proceedings as well as the costs of this appeal.
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