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GEOFFREY BARRY GORDON MAURICE
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THE QUEEN
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CORAM: Martin, Angel and Mildren JJ.

REASONS FOR JUDGMENT
(Delivered 2 April 1992)

MARTIN J.
The facts leading to the conviction of the appellant and taken into account for the purpose of sentencing him by the learned trial Judge sufficiently appear from the reasons of the other members of the Court. The basis upon which this Court should approach its task when application is made to it to review a sentence is well known and referred to in those reasons.

By his plea, the applicant acknowledged that what he did to the partner with whom he was engaged in sexual intercourse caused serious danger to her life, in circumstances  where an ordinary person similarly circumstanced would have clearly foreseen the danger and not have done that act.  That he thereby caused her death and was at the time under the influence of alcohol rendered him liable to a greater punishment than that to which he would have been liable if the offence were committed without the existence of those circumstances. The degree to which he deserves blame is


increased by his acknowledgment that when engaging in suqh conduct in the past he had had what he described as "a few close	calls",	notwithstanding	that	he	had	not	heard	of· anyone		suffering	or	dying	from		engaging		in		such		an	act.
Although it is accepted that his partner consented to what took place the applicant does not assert that he had fully informed her of what he described as "close calls". Furthermore, his proposal was made to a woman who was intoxicated and whose understanding  of what was proposed and its possible consequences would have thus been diminished. It may well be that the  applicant  was motivated to give his partner heightened pleasure, but that is not a mitigating factor. It only means that he escapes what may have been more serious consequences had his motivation been sinister. What he did was premeditated and deliberately executed and he was in a position to have desisted. It was not as if he had performed  a  dangerous act the continuation and consequences of which were unavoidable.

The accused's culpability for what he did, and its consequences are to be seen in that framework. It is necessary to consider a sentence bearing in mind the higher maximum penalty resulting from the cumulative effect of subs(l),(3) and (4) of sl54 of the Criminal Code. The
learned	sentencing mitigation of the
 Judge	expressly	took	into	account	in prospective sentence matters such as the
applicant's	plea	of	guilty	and	the	other	indicators	of
genuine and demonstrable remorse for what he had done, and it is not apparent that full weight was not given to those and other factors favouring the applicant.

To endeavour to draw an analogy, for the purposes of
assessing		what	is an appropriate	sentence circumstances of this case, is unhelpful. wrong to try and equate the conduct of the that	of	a		drunken	driver	as	it would	be
 in the unusual It would be as applicant with to equate the
position of the victim with the apparently  willing passenger in a car driven by such a driver, or that of a person who encouraged sexual familiarity but  then complained of rape.

His Honour discounted the need to impose a sentence which included significant elements relating to the deterrence of the applicant and the deterrence of others. Protection of society as the overall objective of sentencing also seems  to have had a low priority in his Honour's considerations. Given the applicant's background and the circumstances of the offence, his Honour did not see that rehabilitation was a major goal in his sentencing.

If it be accepted that his Honour gave full weight to the mitigating circumstances and discounted to a large extent many of the factors which are traditionally taken into account in carrying out the objectives of sentencing, it is argued that a sentence of five years out of a maximum of fourteen years must be excessive.

It is not urged by the Crown that the penalty should be increased, although the Court has power on an appeal to do so (s411(4) Criminal Code). On the basis of a submission that the facts in this case were unknown to the Courts (a reference has been found to but one other), his Honour gave very little consideration to general deterrence in the sentence. With respect, it is not so much the facts of an individual case which ought to dominate in a consideration of the general deterrent effect of sentencing, but rather the offence, in this case the doing of an act that causes serious danger to the life of a person in the circumstances described in s154(1). Certainly, the range of acts or omissions which are proscribed is considerable and the individual acts or omissions of a great variety,  but members of the public must recognise that offences which fall within that ambit, particularly when circumstances of

aggravation are present, may call for the imposition of a heavy penalty. Notwithstanding that observation, it would not be appropriate to decline to reduce the penalty imposed by his Honour because of his views on that aspect of the matter. ,

The concept of retaliation for a wrong or injury, such as  an eye for an eye and a tooth for a tooth, which came to be incorporated as a factor in sentencing under the heading of "Retribution" has been superseded by the principle of "just deserts". It is discussed in Vol. 1 of "Sentencing",
Victorian 3.6.
 Sentencing	Committee	Report It	sometimes	goes		under
 1988,
the
 at	paragraph heading	of
"Proportionality" or "Commensurate deserts".  It looks not so much to punishing the offender simply because he or she deserves it, but to ensuring that "offenders are  not treated as more (or less) blameworthy than is warranted by the character of the offence" (paragraph 3.6.5). The Committee concluded that the principle of just deserts "operates on the basis that a sentence is imposed on an offender which is proportionate to:
the seriousness of the offence; the culpability of the offender"
(paragraph 3.6.23).

With respect, that concept is a worthy successor to that of punishment for punishment's sake. In its report number 44 (Sentencing) the Law Reform Commission at paragraph 32 states:
"The concept of "just deserts" not only implies that offenders should be punished for the crimes they commit. It implies that similar  offenders who commit similar offences in similar circumstances should be punished in a  similar way. Furthermore, it implies that offenders who commit more serious offences should be punished more severely than those who commit less serious offences".
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Gauged by the maximum penalty that might be imposed for the commission of the offence with circumstances of aggravation applicable to this case, it can be seen that  the combination is regarded very seriously. The nature of the dangerous act, the deliberate throttling of a human being, is a grave example of the proscribed conduct. Taking into account all that goes to mitigation in the circumstances of the offence and the circumstances of the offender,  it is not shown that his Honour erred in principle nor that the sentence and non-parole period imposed by him were manifestly excessive.

The unusual nature of the case warrants the grant of the application for leave to appeal, but the appeal should be dismissed.



ANGEL J: This is an application for leave  to  appeal against sentence.

The applicant pleaded guilty to a charge that on or about
29 January 1991, at Darwin in the Northern Territory of Australia he did an act, namely, while under the influence of alcohol, deliberately stopped the breath of Leah Janene Ryan in circumstances which were dangerous to the life of Leah Janene Ryan and in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done that act and that the said dangerous act involved the following circumstances of aggravation; namely, (a) that the applicant thereby caused the death of Leah Janene Ryan, and (b) that at the time of doing the said act, he was under the influence of alcohol contrary to s154{1),(3) and (4) of the Criminal Code {NT).

On the day in question, the applicant, then aged  twenty five and an acute alcoholic, commenced drinking in The Victoria Hotel at about 10.00 am. From there he gravitated
to the Sportsman's Bar of the Frontier Hotel in Darwin. He played pool and spent the afternoon drinking, largely  if not exclusively bourbon and Coke. He did not eat in the course of the day. During the afternoon he met the  deceased, one Leah Ryan, a woman aged twenty three. They drank together and, in the words of the learned prosecutor, "apparently hit it off together". The applicant  invited Miss Ryan to repair to the Hotel Darwin for the night. She agreed. They went to that hotel together and the applicant booked a room. Perceiving a need for more to drink, the applicant and Miss Ryan returned to the Frontier Hotel Bottle Shop and purchased a bottle of bourbon whisky and  two bottles of Coke. They returned to the Darwin Hotel. Having settled in, the two consumed virtually the entire bottle of bourbon. They both became very  intoxicated, though not such as to incapacitate them from engaging in sexual intercourse three or four times. The applicant made  a telephone call to his brother in Western Australia. The applicant's brother's evidence demonstrated both that the applicant was under the influence of alcohol (a fact that might readily be inferred from other evidence) and that  Miss Ryan was voluntarily in the applicant's room at that time and enjoying herself.

It was some time after that telephone call that the applicant and Miss Ryan indulged in an activity which was subsequently described by the applicant as "black-out sex", "deviant sex", "kinky sex".

Much was made by counsel for the applicant as to "the unusual facts of this case". It was said that the activity was abnormal and not prevalent and that leniency was called for and a suspended sentence justified. I cannot accept  this submission. As Lord Wilberforce said in R v Boardman (1975) AC 421 at 443, the varieties of sexual activity are not unlimited and distinctions between "normal" and "abnormal" sexual acts "lend an unattractive unreality to
the law." The applicant's highly dangerous  activity  is regrettably  not  unknown  to  the  courts,  see  Baughey  v  The Queen (1986) 161 CLR 10. We have no  way  of  knowing  the prevalence  of  the  activity.  Theapplicant  had done  it,  he says,  at  least  a  dozen   times   before.   I   fully  agree  with the learned sentencing  Judge  'When  he  said  that  the applicant's   practice   was  very   dangerous   to   life.    That being so, whatever its prevalence, it is  to  be  actively discouraged.

The applicant  raised  with  Miss Ryan  the		subject of what he called	"black-out		sex".			As  described			by		the	learned prosecutor		and as	found	by the			learned		sentencing		Judge, this	is		a		practice		in	which		one	sexual		partner		partly throttles		the  other	when		the	latter		is		at		the   point	of experiencing		orgasm.			It  is  said  that,  properly   executed, this procedure  heightens  the  orgasm  for  the   throttled partner by some neurological phenomenon · arising  out  of cerebral anoxia. Miss Ryan, having been  told  about  the practice by  the  applicant,   "agreed   to   give   it   a   try." There is nothing  to  suggest  Miss  Ryan  had  anything  other than the  most  rudimentary  knowledge  of  the  practice conveyed   to   her   by   the   applicant.   The  applicant   and Miss Ryan commenced to have intercourse and as Miss Ryan approached  the  point  of  orgasm,  the  applicant  applied  a choke hold to  her  neck.  The  applicant,  too,  experienced orgasm at about this time  and  being  less  attentive  to  his choke  hold. than  he  might  otherwise,  he  held  it  too  firmly or  too  long  or  both.  No  doubt  his   drunkenness  contributed to the events. Miss Ryan lapsed into unconsciousness. The applicant immediately realised there was a problem. He attempted  mouth  to  mouth  resuscitation,  but  without success.  He  gave  up  when  froth began   to   emerge   from Miss Ryan's mouth and nose. She never recovered.

The applicant	telephoned	his	father	in Western	Australia. As recounted by the learned sentencing Judge:
"His father said amongst other things: 1 At about 10.30pm -' that is midnight Northern Territory time: 'On Tuesday evening, 29 January 1991, I was at my  house in Western Australia when I received a  phone call from my son, Geoffrey, in Darwin. Upon answering the phone Geoff said to me: 'Dad, I've really done it this time'. I replied: 'What have you done now,  Geoff?' Geoff then said: , 'I've killed a girl'. I replied: 'You've what?' Geoff said: 'I've strangled her'. I replied : 'Where are you now?'  Geoff said: 'I'm  in a room at the Darwin Hotel.   She's with me•. I said: 'What happened?' He replied: 'I got carried away. We were into kinky sex and I strangled her. I didn't mean to. What am I going to do?'  I  said:  'Ring the police'.
There was some further conversation between the prisoner and his father which need not be repeated here. The prisoner  phoned  the police straightaway. The police attended at the hotel room at 12 minutes past 12 on 30 January. They found  the  prisoner sitting on a chair in the room sobbing. He directed them to the body of the deceased, which was lying on the bed covered by a sheet. The  detectives  were called and attended at about 12.35am.

Detective Hodge questioned the prisoner not long after that. The accused told the detectives  that  he had told his father and the uniformed constable that he  and the deceased had been engaged in what he described as 'kinky' or 'deviant sex', that he had been strangling her, that he became carried  away and that he did not mean to kill her.

At the end of the questioning by Hodge, which was  under caution, Hodge asked the prisoner if he had ever had any problems with the practice in the past. The prisoner said: 'A few close calls.  Nothing  like this.' The prisoner later underwent interrogation, having been appropriately  cautioned.  The interrogation was recorded on 3 audio tapes. Transcripts of those tapes became exhibit A in these proceedings.

Upon the evidence emanating from the prisoner under interrogation, he did not intend to kill the deceased, and he did not think at any time that the deceased might die as a result of his applying pressure to her neck. The prisoner has a minor criminal record of no significance here.  It is not irrelevant though, that he has indulged in this kind of deviant  sexual activity before, when what he called 'close calls' had occurred. Constable Garrard, one of the police to question the prisoner, very early on 13 January asked: 'Have you ever had any problems with it before?' The prisoner replied: 'A few close calls. Nothing like
this.'"

The applicant fully co-operated with the police and made a number of statements to them. Suffice it to say the applicant throughout demonstrated genuine and deep remorse, co-operated in every way and entered a genuine plea of guilty at the earliest opportunity.

In the course of his sentencing remarks, the learned sentencing Judge said the applicant had been greatly affected by what had happened, as any ordinary person would be, and he believed the applicant was most unlikely to offend in the same way again. The learned sentencing Judge took into account the applicant's grief and his on-going remorse. He took account of the applicant's  plea  of guilty. He said:
"The accused has here pleaded guilty to  causing serious danger to the life of the de.ceased, where an ordinary person would have clearly foreseen precisely that danger, namely serious danger to the deceased's life. It was admitted by the plea that the variety of danger than an ordinary person would clearly have foreseen, was danger to the deceased's life, as distinct from her health or her safety. As I have  said, to the extent that the accused himself did not have such clear foresight of the danger to the deceased's life, by reason of intoxication by alcohol, that fact is not mitigating."

I respectfully agree with these comments which are quite consistent with the terms of sl54 of the Criminal Code and
Baumer v R (1988) 166 CLR 51 at 55, 56.
said:
 His Honour also
"Against a maximum prescribed sentence of 14 years imprisonment I consider a sentence of 5 years imprisonment appropriate. In view of the great likelihood that the prisoner will lead a useful and  law abiding life in the future, and having regard to the fact that although the offence was a  serious crime, he is not a criminal in the general acceptance of that word, I think he should be released from  prison after serving 2 years of the sentence, upon his entering into a recognizance to be of good behaviour for the unserved portion of the sentence."

I respectfully agree with his Honour's  conclusions.  I agree that the offence was a serious  crime.  The applicant's activity was highly dangerous to the life of Miss Ryan as the tragic consequences proved.

The relevant principles in reviewing a sentence are clear. As the court said in R v Tait  &  Bartley  (1979) 46 FLR 386 at 388:
"An appellate court does not interfere with the sentence imposed merely because it is of the view that the sentence is insufficient or excessive. It interferes only if it be shown that the sentencing judge was in error in acting on a wrong principle or  in misunderstanding or in wrongly assessing some salient feature of the evidence. The error may appear in what the sentencing judge said in the proceedings, or the sentence itself may be so excessive or inadequate as to manifest such error ..."

The applicant's proposed grounds of appeal are as follows:
"The Applicant seeks the leave of the• court to appeal against the said sentence passed on his  said conviction on the following grounds:
	The head sentence and the minimum term imposed is manifestly excessive.
	The learned sentencing Judge erred in imposing a sentence which is disproportionate to the  whole of the applicant's criminal conduct.
	The learned sentencing Judge erred in giving insufficient weight to:
	the applicant's admissions to police and the plea of guilty;
	the applicant's remorse;
	the applicant's mens rea in that he did not intend to harm the deceased but to give her increased sexual pleasure; and
	the applicant's alcoholism and intoxication at the time of commission of the offence."


The head sentence and minimum term imposed apart, there is nothing to suggest the learned sentencing Judge gave insufficient weight to the applicant's admissions  to police, the plea of guilty, the applicant's remorse. The learned sentencing Judge expressly took each of those matters into account. The fact that the applicant intended no harm to the deceased and intended to give her increased
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sexual pleasure,	it seems mitigating	circumstance.
 to me, The
 is irrelevant and not a very	dangerous	act	was
intentionally	committed	albeit	its	very	dangerous	nature
and its tragic		consequences		were neither	appreciated	nor intended  at the time.	The applicant's intoxication  is not a	mitigating	circumstance	and		his Honour,	the			learned sentencing	Judge,	did		pay			some		small	regard		to	the applicant's alcoholism.			I cannot agree that the sentence imposed	was		disproportionate	to			the	whole	of	the applicant's criminal conduct.				The learned sentencing Judge said, and I		respectfully			agree, that a practice involving:·. partially strangling a person by applying pressure to that person's	neck  is very dangerous.			I would emphasise that not only is the practice very dangerous but that it is rendered .all the more dangeroµs when the person  applying the strangle hold is drunk. In my opinion,  it cannot  be said that this head sentence or the minimum term imposed is manifestly excessive or disproportionate to the whole o_f. the applicant's criminal conduct.

In the course of his sentencing remarks the learned trial Judge said:
(Counsel  for  the applicant) 11	pointed· out that while drink driving cases are prevalent and demand a real measure of deterrence, cases like the present are unknown to the courts. I accept that · submission, there will be very little consideration of general deterrence in the sentence I am about to pass.

I have taken into account the fact that the deceased not merely consented to the dangerous conduct, but probably encouraged it. Such a seriously  dangerous act, committed against a non-consenting person, would have constituted a most serious crime indeed."


I respectfully disagree that general deterrence is little	consideration	in	the	sentencing	process
 
of very in	the
present	case. particular	type
 Whilst of
 it	is offence
 true may
 that call
 prevalence	of	a for	increased
sentences,	the fact that  an offence	is  the first of	its kind or that a mode of offending is novel does not dispel
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consideration of general deterrence as a factor in the sentencing process. Nor, with respect, do I agree with the learned sentencing Judge's remarks concerning Miss Ryan I s
participation.  That Miss Ryan was inebriated  at the time is quite apparent. That she voluntarily  assumed  the risk of the great danger of the applicant Is conduct is' on the other hand, far from apparent. Moreover, it seems to me, with respect, th t even had Miss Ryan given  informed consent to the dangerous conduct or even encouraged  it, that does not affect the applicant's culpability and is not a mitigating circumstance.

Notwithstanding my disagreement with some of the reasons given by the learned sentencing Judge, I am nevertheless in agreement with his conclusions and the sentence he imposed. I think the serious nature of the crime, the aggravating circumstances, the need for general deterrence against acts such as those of the applicant (even if ·rare and in the nature of things, as I have said, we have no way of gauging its prevalence or otherwise), the need for general deterrence against breaches of sl54 of the Code howsoever otherwise committed, the circumstances  of the applicant, his genuine plea of guilty, the fact he is a remorseful first offender and so on, all justify the sentence in fact imposed.

In my respectful view, comparing the applicant's crime with the crime of manslaughter (whether at common law or under the Code) is of little assistance. Both the crime of manslaughter and breaches of sl54 are so various and cover such a wide range of conduct that better guidance is to be had and a greater likelihood of a just result arrived at by attending to the particular circumstances of the particular offence and offender and the maximum  applicable  penalty. As the High Court said in Baumer, supra, at 55:
"The offence {sl54) ... can cover an enormous range of conduct from the comparatively trivial to the most serious. The maximum penalties prescribed are to be
seen and applied in that light."

I, too, would grant leave to appeal but dismiss the appeal.



Mildren J.
The appellant was indicted on one count of committing a dangerous act with,circumstances of aggravation contrary to s154 of the Criminal Code, the circumstances of aggravation being that he thereby caused the death of Leah Janine Ryan and that at the time of doing the dangerous act he was  under the influence of alcohol. The maximum penalty fixed
by the Criminal	Code	for the imprisonment.	The	appellant
 offence	is fourteen years' pleaded		guilty	and	was
sentenced to a term of five years' imprisonment but the learned sentencing judge ordered that he be released after serving two years of that sentence upon his entering into a recognisance in the sum of $5000  to be of good  behaviour for the portion of the sentence unserved at the date of his release. The court further ordered that the imprisonment under that sentence shall be regarded as having  commenced on 30 May 1991.

The appellant seeks leave to appeal from that sentence on the following grounds:
11 1.	The	head	sentence	and	the	minimum	term imposed is manifestly excessive.

	The	learned		sentencing	Judge	erred imposing	a		sentence			which disproportionate	to	the		whole		of applicant's criminal conduct.

 in is the

	The learned sentencing Judge erred in giving insufficient weight to:
	the appellant's admissions to  police and the plea of guilty;
	the appellant's remorse;
	the appellant's mens rea in that he did not intend to harm the deceased but to give her increased sexual pleasure; and
	the appellant's alcoholism and intoxication at the time of the commission of the offence."


On 29 January 1991 the appellant, who was at that time aged twenty-five years,  spent  the  aft.ernoon   in   a   bar   at   the Frontier Hotel in Darwin, drinking alcohol and playing pool. He was drinking chiefly, if not exclusively, bourbon
and coke. During the afternoon he met the deceased, a woman then aged twenty-three years. They became friendly, and the prisoner invited her to go with him to the Darwin Hotel. There he booked a room to which they both repaired taking with them a full bottle of bourbon.

During the course of the evening they consumed almost the entire contents of the bottle. They were engaged in sexual activity, including three or four acts of sexual intercourse. At about 10 pm the appel ant received a telephone call from his brother. It is unnecessary  to relate the conversation. His brother's evidence was that he spoke to the appellant for about three minutes on the telephone and he appeared to be affected by alcohol. Sometime after that, the appellant raised with the deceased the subject of what he called "black out sex." This is a practice in which one sexual partner partly throttles the other when the latter is on the point of experiencing orgasm. It is said that this procedure, properly executed, heightens the pleasure of orgasm for the partly throttled partner.

The heightening of pleasure is a neurological phenomenon arising from cerebral anoxia.

The deceased was interested in his description of the practice and agreed to give it a try. The appellant and the deceased started to have sexual intercourse again, and as the deceased was approaching the point of orgasm, the appellant applied his choke hold to her neck and held it.
According to the appellant he experienced orgasm at about the same time. When he released his grip on the neck of the deceased she did not recover consciousness.

The appellant realised immediately that something had gone wrong. He applied mouth to mouth resuscitation for some minutes without success. He gave up when froth began to emerge from her mouth and nose. He realised then that she was dead. The appellant immediately telephoned  his father in Western Australia and explained to him what had  happened. This was at about midnight. He told his father that he had killed the deceased by strangling her whilst they were engaged in "kinky sex" and that he did  not mean to kill her. The appellant's father's advice was to ring  the police. Immediately after that telephone  conversation th appellant telephoned the police. The police attended at the hotel room at twelve minutes past midnight. The appellant was found sitting on a chair in the room sobbing. He directed them to the body of the deceased which  was lying on the bed covered by a sheet. Detectives were called and they attended at about 12.35 am.

Soon afterwards the appellant was questioned by police whom he told that he had been engaged in what he described as "kinky" or "deviant" sex, that he had been strangling her, that he became carried away and that he did not mean to  kill her. At the end of the questioning he was asked if he had had any problems with the practice in the past. The appellant said:
"A few close calls. Nothing like this."

The appellant later underwent interrogation, which was recorded on audio tapes. Upon the evidence emanating from the appellant under interrogation, the appellant said that he did not intend to kill the deceased, and he did  not think at any time that the deceased might die as a result  of his applying pressure to her neck. His Honour observed,


however, that it was not irrelevant that he had indulged in this kind of deviant sexual activity before, when what he called "close calls" had occurred.

Early in the afternoon of the same day, under interrogation by Detective Sergeant Frew, the following exchange took place:
"FREW: Lets try and go back to black out type of intercourse. What happens normally when you have black out intercourse. Do you - ah - come up in your case there's always been females?

MAURICE:	Yes	(inaudible)
(inaudible).
 a	homosexual

FREW:	Right.	Well	your	female	partner	does she black out like out in a faint?
MAURICE:	Yeah, (inaudible).

FREW: MAURICE:

FREW: MAURICE:
FREW:
 How long does she stay for? Not long.

Well one or two seconds? Yeah.
Thirty seconds?
MAURICE:
 Yeah	it	wouldn't	be	long, seconds.
 fifteen

FREW:	Okay. And when do you do this, when you um	feel	yourself	close	to
ejaculate?
MAURICE:	(inaudible).
FREW:	Does it? MAURICE:	(inaudible).

FREW:    And you've said you'd  tried  this about a dozen occasions. Has there ever been other occasions when your  partner didn't come to or?
MAURICE:	No.

FREW: MAURICE:
 Within the thirty seconds? Had	a	few	scares (inaudible).
 
sometimes,

FREW:		Well what's that about, - um - what do you mean a few scares I mean---?
MAURICE:	Didn't	think	they	were	going	to	wake up, you know, (inaudible).
FREW:		--- yeah.	Well you -	um	-	ever	been taught this by anybody at all?
MAURICE:	Yeah, (inaudible).

FREW:  You were taught  by  a girl!  Have you  ever been told about the - ah - danger side of it at all?
MAURICE:	I've always knew there was a danger in it.

FREW:	Well what's the danger? MAURICE:	You (inaudible) to the brain.
FREW:	Yeah?
MAURICE:	And (inaudible)	like what happened	to me, death.

FREW:		Well	are	you	aware	that	the	other	- um - passages in the neck at all?
MAURICE:	(inaudible).
FREW: What's  these danger  periods you talk  about before to me, what's the longest you has someone blacked out?
MAURICE:	Half a minute.

FREW:	Half a minute! So they normally to come faster than half a minute?
MAURICE:	Yeah.

FREW:		Okay. So you do know that it is a bit risky (inaudible)?
MAURICE:	Yeah (inaudible).
FREW:	Well why do you do it, if you---? MAURICE:	sexual pleasure.

FREW: --- Mmh - Have you ever had any - ah - trouble in the past about anyone complaining about this sort of thing?
MAURICE:	No.
FREW:	The girls didn't get upset or worried?
MAURICE:		No, most of the girls that I was with they already knew how to do before."

At this point it is necessary to point out the somewhat unusual provisions of the Criminal Code relating to murder, manslaughter and dangerous act:
11 161. UNLAWFUL HOMICIDE
Any  person who unlawfully		kills another	is guilty	of	a	crime	that	is	called	murder	or


offender	did	not intend	to hurt the	particular
person who is killed.
	In the circumstances referred to in subsection (1)(b) it is immaterial that the offender did not intend to hurt any person.


	In the circumstances referred to in subsection (1)(c) or (d) it is immaterial that  the offender did not intend to cause death or did not know that death was likely to result.

163. MANSLAUGHTER

A person who unlawfully kills another under such circumstances as not to constitute murder is guilty of manslaughter.

154. DANGEROUS ACTS OR OMISSIONS

	Any person who does or makes any act or omission that causes serious danger, actual or potential, to the lives, health or safety of the public or to any person (whether or not a member of the public) in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done or made that act or omission is guilty of a crime and is liable to imprisonment for 5 years.


	If he thereby causes grievous harm to any person he is liable to imprisonment for 7 years.


	If he thereby causes death to  any person he is liable to imprisonment for 10 years.


	If at the time of doing or making such act or omission he is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years.


	Voluntary intoxication may not be regarded for the purposes of determining  whether a person is not guilty of the crime defined by this section."


Section 1 of the Criminal Code defines "unlawful" or "unlawfully" to mean without  authorisation, justification or excuse.
Section 31 of the Criminal Code, which is in Division 4 of Part II of the Criminal Code under the heading "Excuse,11 provides as follows:
11 31.	UNWILLED ACT, &c., AND ACCIDENT

	A person is excused from criminal responsibility for an act, omission or event unless it was intended or foreseen by him as a possible consequence of his conduct.


	A person who does not intend a particular act, omission or event,  but foresees it as a possible consequence of his conduct, and that particular act, omission or event occurs, is excused from criminal responsibility for it if,  in all the circumstances, including the chance of it occurring and its nature, a reasonable person similarly circumstanced and having such foresight would have proceeded with that conduct.


	This section does not apply to the offences defined by Division 2 of Part VI."


Section 154 is an offence defined by Division 2 of Part VI.

As can be seen by sl62 of the Code,  except  for s162(5)  which applies to s162(c) and (d), there is no provision in the Code providing that the deliberate and unjustifiable undertaking of a course of action which it is foreseen may cause someone's death, even though there is no intent to kill, is murder. Consequently, in the Northern Territory, except in circumstances to which s162(c) or (d) apply, a reckless killing, that is to say, a killing which is committed with foresight that one's actions may cause the death of another and with a decision to take the risk, is not murder but manslaughter. In the present case, the appellant pleaded guilty to committing the crime of a dangerous act which, together with the circumstances of aggravation which are alleged against him  in this case, have the result that the appellant stood to l5e  imprisoned for a maximum of fourteen years. In a case such as this, I do not consider that the combined effect of s162(1)(c) or
(d) (2)(a) and (5), would have the effect of requiring a
conviction for murder instead of manslaughter, if the appellant had foreseen that death was a  possible consequence of his conduct. Such a conclusion could only be reached, on an analysis of those provisions, by holding  that the stopping of the deceased's breath was for the purpose of facilitating the dangerous act which is particularised in the indictment as deliberately stopping the breath of the deceased. I do not consider that the combination of those provisions of s162 were intended  by the Legislature to be applied in such a manner.

The effect of s31 of the Criminal Code is that where there is no intention to kill but there is foresight that death may occur as a possible consequence of the  accused's conduct and death occurs, an accused is not guilty  of murder or manslaughter if, in all the circumstances, including the chance of death occurring, a  reasonable person similarly circumstanced to the accused and having  the accused's foresight would have proceeded with that conduct.

Consequently, in order for the homicide in this case to amount to manslaughter, it would have been necessary  for the Crown to have proven that the accused foresaw that his participation in 'black out sex' in the manner which he described, would possibly result in the deceased's death, and that a reasonable person similarly circumstanced to the accused and having such foresight would not have proceeded with that conduct. As the Crown had accepted a plea of guilty to dangerous act, it follows that the accused could not be sentenced on the basis that he had actual foresight that death was a possible consequence of his conduct, although there could be little doubt that a reasonable person similarly circumstanced to the accused would  not have participated in the strangulation of another person in the manner which he described.
Section 31(2) does not apply to the crime of committing a dangerous act or omission under s154 of the Code. Further, it is not an element of s154 of the Code that the accused had any particular foresight as to the consequences of his acts. The standard which s154 proscribes is an act which causes serious danger to the life, health or safety of a person "in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done or made that act or omission."

The distinction, therefore, between manslaughter and dangerous acts causing death under the Code is similar to the distinction between reckless killing and negligent killing. As Howard, Criminal Law 4th ed at 52 puts it:
"The distinction between· reckless killing and negligent killing lies in the foresight  that one's actions may cause death. Whereas  this degree of foresight is essential for one's state of mind to amount to recklessness in relation to the death of V, negligence by definition excludes actual foresight of the forbidden consequences; for negligence is the failure to foresee what one ought to have foreseen."

The language of s154 of the Code makes it clear that negligence in the sense in which that expression is understood in the law of tort is not enough. The reference to the standard of conduct in s154 of the Code is a reference to the standard of "an ordinary person similarly circumstanced (who) would have clearly foreseen such danger and not have done or made that act or omission." This is obviously a standard different from and higher than the standard of care expected of the reasonable man travelling on the Clapham Omnibus.

As the High Court pointed out in Baumer v The Queen {1988) 166 CLR 51 at 55-6; (1988) 83 ALR 8 at 11:
"An intention to cause a particular result is not an element of the offence. But forseeability of the danger to "an ordinary person similarly circumstanced" is an element. Presumably, in an
appropriate case, the words "an ordinary person" are intended to comprehend a person who, while in other respects is similarly circumstanced to the offender, is nevertheless not under the influence of an intoxicating substance."

It is clear that his Honour, the sentencing judge, appreciated fully the distinction to be made between manslaughter and the offence of dangerous act under the Criminal Code.

At the time of the offence the appellant was twenty six years of age. He arrived in the Northern Territory in September 1990. He had never been imprisoned for any prior offence and his Honour the sentencing Judge observed that his criminal record, such that it was, was slight and irrelevant to the present circumstances. The appellant is married, but has been separated from his wife since
September	1989.	He has father	and	mother	live
 a two year in	Perth.
 of	old	daughter. From		1980	to	1984
 His he
served in the Royal Australian Navy at Naval Stores at HMAS Stirling in Western Australia.

The appellant was an alcoholic and the learned sentencing Judge observed that he was not unmindful that the appellant's intoxification may have been induced partly by alcoholism, a factor which he had taken into account in the appellant's favour although not to a great extent. His Honour heard evidence from a Mr Webster, from the Salvation Army "Bridge Program" for the treatment of alcoholics, who said that the appellant was at the acute stage  of alcoholism but had not yet reached the chronic stage. His Honour observed that this meant that there is considerable hope for the appellant in respect of his chances of moderating his alcohol intake. The appellant had pleaded guilty to the offence, and as the facts show, he attempted to resuscitate the deceased, and after speaking to his father immediately called the police with whom he co operated. His Honour took into account the appellant's
grief and ongoing remorse and specifically mentioned  that he had in mind the evidence of the appellant's sister who was called to give evidence on his behalf.


His Honour also took into account the fact that  the deceased not merely consented to the dangerous conduct, but probably encouraged it. His Honour also concluded that he believed that the appellant was unlikely to offend in the same way again.

It was submitted to his Honour that the case was very unusual and that therefore general deterrence need not be a significant consideration. His Honour said:
"Mr Fitzgerald pointed out that while drink driving cases are prevalent and demand a real measure of deterrence, cases like the present are unknown to the courts. I accept that submission, there will be very little consideration  of general deterrence in the sentence I am about to pass."

In fact, the practice is not entirely unknown to the  courts. The appellant in Baughey v The Queen (1986) 161 CLR
10 claimed to have engaged in the same kind of conduct. However, there are significant differences between  that case and this, both in the relevant facts and  in relation to the relevant law.

It was submitted to his Honour and to this Court that, for the purposes of sentencing, this case resembles the type of case where a passenger in a motor vehicle is killed as a result of the negligent driving of a drunk driver, where  the passenger knowingly and willingly had entered the vehicle and had assumed the risk. In both cases, it was submitted, there was a common element in that--the deceased had consented to the doing of the dangerous act. His Honour observed that there was some validity in the analogy except that drink driving cases being prevalent demanded a real
measure of deterrence, whereas cases like the present were, he said, unknown to courts. In my opinion the analogy is a dangerous one. True cases of volenti non fit injuria are relatively rare even in motor vehicle accidents. Further, the dangerous conduct of the driver affects not only his passengers but also the innocent bystander, be  he pedestrian or other road user. Nor is drunken driving usually a spur of the moment decision, often the proscribed conduct is prolonged. I do not consider any real assistance can be gained by a comparison with sentences imposed for that kind of conduct.

As the High Court observed  in Baumer  v  The  Queen  ( at CLR 55; ALR 11):
"Section 154 of the Code  is an unusual  section. As Maurice J observed, it is not specifically aimed at driving. It casts a wide net, so as to cover all acts or omissions endangering the life, health or safety of any member of the public  where the risk ought to have been clearly  foreseen and the act or omission avoided. The offence so created can therefore cover  an enormous range of conduct from the comparatively trivial to the most serious. The maximum  penalties prescribed are to be seen and  applied in that light."

In my opinion, as the previous analysis of s154 and its relationship with murder and manslaughter in the Criminal Code demonstrates, for sentencing purposes, this case should be viewed as similar to what in other jurisdictions may be referred to as a case of manslaughter by gross negligence. Indeed, I think it is evident from the remarks
of the learned sentencing Judge that that is the view which he took of the case. But in my view this case has certain special characteristics. Firstly, the deceased was  a willing participant in an act the dangerous nature of which ought to have been as obvious to her, as it ought to have been to the appellant. Secondly, both the appellant and the deceased were intoxicated and it is the fact of the intoxication of both parties which provides the explanation
for neither of them foreseeing the possible consequences of their conduct. Thirdly, the appellant had participated in 'black out sex' previously and on those occasions he knew this to be dangerous. In this respect, of course, the appellant was not to be penalised for the fact that he had previously engaged in such conduct; the relevance of it is that it bears upon his moral culpability for his lack of foresight on this occasion. There was no evidence that the deceased had ever had any previous such experience. To that extent, the blame for the deceased's death in all the circumstances must rest more heavily upon the appellant.

Finally, it is to be observed that the offence took place whilst the appellant was intoxicated, which is in itself an aggravating circumstance. As the High Court said in Baumer, supra, {CLR at 56; ALR at 12}:
"In our opinion, s154(4) is a clear expression of concern by the Legislature over the effect of intoxication on the level of crime in the community in the context of dangerous acts or omissions lacking an intention to cause a  specific result. It does not require a court to engage in a two-stage approach to sentencing with separate consideration being given to the fact that an offender was under the influence of an intoxicating substance. But, in such a case, it does require a court to have regard to the higher maximum penalty resulting from the cumulative effect of s154(4) on the other subsections of the section."



As previously mentioned, the learned sentencing Judge said, that "there will be very little consideration of general deterrence in the sentence I am about to pass" because
cases like this were virtually unknown then observed that as the appellant affected by what had happened that he
 to the courts. He had been greatly belieyed that the
appellant	was	most	unlikely	to	offend	in	the	same	way
again.	The	impression		I	have Honour's	remarks,	is	that		the
 gained	from case	did	not
 reading	his call	for	a
penalty	in	the	head	sentence	which	reflected	to	any
significant degree those elements.

As the High Court observed in Veen v The Queen [No.2] (1987
- 1988) 164 CLR 465 at 476, per Mason CJ, Brennan, Dawson and Toohey JJ:
"··· sentencing is not a purely logical exercise, and the troublesome nature of the sentencing discretion arises in large measure from unavoidable difficulty in giving  weight to each of the purposes of punishment. The purposes of criminal punishment are various: protection of society, deterrence of the offender and of others who might be tempted to offend, retribution and reform. The purposes overlap and none of them can be considered in isolation from the others when determining what is an appropriate sentence in a particular case. They are guide posts to the appropriate sentence but sometimes they point in different directions."

The observations of the learned sentencing judge to which I have referred would suggest that the need to  protect society and the elements of general and special deterrence were not significant factors in this case. It is difficult to see how the head sentence he imposed had any element of reform involved in it. I am driven to the conclusion that the head sentence of five years must have involved a significant element of retribution.  In my view, this was not a case which warranted undue emphasis on that element.

The role retribution has to play in the sentencing process in this country is a matter of some controversy. In R v Williscroft & Ors [1975] VR 292 at 300 Adam and Crockett JJ said:
"References to retribution as an element of punishment are to be found in many of the modern authorities. But whilst punishments for crimes that shock the public conscience are undoubtedly retaliatory (and Mr Justice Oliver Wendell Holmes thought that the axiomatic "fitness of punishment following wrongdoing" was no more than vengeance in disguise  - The Common Law  (1881),  at pp.42,
45) retribution in the modern sense cannot be equated with the concept on which the  lex talionis  rested: see Helen Silving, Rule of  Law
in Criminal Justice, Essays in Criminal Science, ed. G.O.W. Mueller (1961) at pp.84-5."

On the other hand Starke J said (at 303):
"Retribution as an element of punishment has by now, in my opinion, disappeared, or practically disappeared, from our criminal law."

In Channon v R (1978) 20 ALR 1, Brennan J said (at 6):
"Though the punishment of imprisonment must be imposed to protect society in appropriate cases, severity in sentencing is tempered by society's respect for the liberty and physical integrity of the offender and the weight given to these values frequently and inevitably limits the achievement of the ends of sentencing.  The lex   talionis   may  be an efficient law for protecting society from criminal recidivists, but it has no place in the administration of contemporary criminal justice. Sometimes, where the.protection of society from a dangerous offender cannot reasonably be secured without imposing a lengthy or indefinite sentence of imprisonment, the interests of the offender have to be overridden (though only  where stringent criteria are met: R  v  Hodgson   (1967) 52 er App R 113). In other cases, the interests of the offender are more evenly balanced against the protection of society, and the offender is sentenced to a shorter period of imprisonment, or no imprisonment at all. The sentence  is moulded by reference to its appropriateness to deter, to rehabilitate and to provide retribution relevant to the conduct in respect  of which the sentence is imposed, and its severity is limited to what  is reasonably necessary to secure the protection of society balanced against the  offender's liberty and physical integrity.  Though guidance is thus given in the exercise of the sentencing power, the sentence depends largely upon the pragmatic evaluation by the court  of the weight to be given to the various factors."

In my view, the main justification for imposing a sentence of imprisonment in this case ought to have been  the elements of general deterrence and the need to protect society. The court's sentence should  be seen as a warning to others not to engage, even with the consent of the victim, in conduct which causes serious danger to the life of the victim where an ordinary person similarly


circumstanced would have clearly foreseen that conduct to have been dangerous and would not have done that act; and the sentence ought to have reflected the aggravating circumstances of the deceased's death and the appellant's intoxication. The need for an element of retribution in the sentencing process was diminished by the appellant's grief and ongoing remorse, and by the fact that, given his prior record, he could not be classified as a recidivist. Given, however, the consenting nature of the deceased's  conduct and her own responsibility for her participation in the events which sadly lead to her death, the plea of guilty, the remorse, the fact that the appellant was unlikely to offend again and the rarity of the conduct engaged in, the need for general deterrence and the need to protect the public from conduct of this kind, as well as the need for a proper measure of retribution to be reflected in the head sentence, I am driven to the conclusion that in imposing a head sentence of five years, the learned sentencing Judge must have given undue weight to the element of retribution, and therefore fell into error. Therefore, I consider that the appeal should be allowed, and that this Court should consider what is in its opinion, an appropriate sentence.

There are some other matters that I should mention briefly. I respectfully dissent from the opinion of the  other members of the Court that the appellant's intention, not to harm, but to give the deceased heightened sexual pleasure, was not a mitigating factor. Although s154 has no mental element, apart from the fact that the act must  be voluntary, a deliberate act which is pursued for good motives must be considered to be less reprehensible that an act which is pursued for entirely selfish ones. I also do not consider that it is the offence, not so much the facts of the individual case, which ought to domrnate in the sentencing process. Whether or not an offence is committed at all depends entirely on the nature and quality  of the act which is considered to be dangerous, and whether or not
an ordinary person would have clearly foreseen the danger, and not done that act. In my opinion, the facts of  each case are so infinitely various that it is not possible to arrive at a judgment as to the quality of the  offence except by reference to the facts of the individual case, which must weigh heavily in a sentencing judge's mind; and, in any event, it is always necessary  to place most weight on the particular circumstances of the offence and of the offender in considering penalty, no matter what the charge. Finally, I do not consider, for the reasons I have already discussed, that the deceased's voluntary participation in the proscribed conduct is not a mitigating factor. The offence of committing a dangerous act can, and usually is,
committed	upon	unwilling	victims,	and	in	my	opinion,	the
fact that the deceased was a willing participant (although I would not say that she gave her informed consent to the conduct) is a relevant consideration.

As I am in the minority, I do not consider that I should discuss what sentence I consider should hl:l.Ve been imposed if the appeal had been allowed.

