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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 17 of 1990	IN THE MATTER of Section 21 of the ADULT GUARDIANSHIP ACT

AND IN THE MATTER OF Special
Case Stated by the Local Court in respect of B.S.A. for the opinion of the Court
BETWEEN:
THE PUBLIC GUARDIAN







CORAM:	ASCHE C.J.
 

AND:
	and M.A.

 Applicant



Respondents

REASONS FOR JUDGMENT
(Delivered the 11th day of April 1990)


Questions of law reserved by Local Court for decision of the Supreme Court pursuant to S.53 of the Local Courts Act.

The questions have been stated in the form of a Special Case which sets the facts out in full.	In summary, the position is that the father of a severely intellectually handicapped female child seeks that he and his wife, the mother of the child, be appointed guardians of the child pursuant to the Northern Territory Adult Guardianship Act of 1988.	The child is in fact an adult in years having been born on 20 October 1970 and therefore being now 19.	I shall refer to her as "B".


The purpose of having the parents appointed guardians pursuant to S.17 of the Act is to allow them to apply pursuant to S.21 for the consent of the Local Court to a "major medical procedure" being performed on B.	That procedure is a hysterectomy, which comes within the definition of "major medical procedure" given in S.21(4).
I understand that it is proposed to lead evidence that B was considerably concerned and upset at the onset of menarche; and because of her emotional problems and lack of understanding in dealing with the situation has been on drugs which minimise the effect of the menses; but there is concern at the possible side effects of these drugs.	It will be submitted also that pregnancy would have a profound and probably disastrous effect upon B's emotional
well-being.	Such matters, however, are not for consideration here.



Under the Adult Guardianship Act of the Northern Territory a court, which is defined as being the Local Court, is given jurisdiction "in all matters relating to adult guardianship" (S.11), including the jurisdiction to make guardianship orders (S.11(2)(b)).	When an order has been made appointing a guardian, the Court may give consent to a "major medical procedure" to be performed on a "represented person".	S.21(8)•	"Represented person" is defined as "an adult in respect of whom an adult
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guardianship order is in effect".	"Adult" is defined as	"a person who has attained the age of 18 years".	S.3(1).	An application for a guardianship order may be made by "the Public Guardian, a near relative of or a person who has provided or is providing substantial care and attention for a person under a disability" S.8(1).	"Disability" is defined as "intellectual disability" and "intellectual disability" is, in turn, defined as "a disability in an adult resulting from an illness, injury, congenital disorder or organic deterioration or of unknown origin and by reason of which the person appears to be unable to make reasonable judgments or informed decisions relevant to daily living" (S.3(1)).	It is not disputed that B suffers from such a disability.

On 11 September 1989 the Local Court made a conditional order pursuant to S.15(2)(b) appointing the parents as guardians of B; thereby allowing them to consent to any health care that is in the best interests of B but "except as otherwise provided by S.21".	The effect of this order is to prevent them, for the present, and until the order is further enlarged, from consenting to a "major medical procedure" on B, viz, a hysterectomy.

The Court heard a submission to the effect that it did not have jurisdiction to adjudicate upon the issues raised by the father's application under S.21.	The Court
adjourned that submission on various occasions for further argument and, ultimately, on the request of the Public Guardian, reserved questions for the decision of the Supreme Court.	Those questions are:-

	Whether the jurisdiction of the Local Court to entertain the application of the first respondent under section 21 of the

Adult Guardianship Act is excluded by the Family Law Act 1975; and

	Whether section 21 of the Adult Guardianship Act is inconsistent with, or repugnant to, the Family Law Act 1975.



Before discussing these questions I should make it clear that the provisions of S.78B of the Judiciary Act have been complied with, both in the proceedings before the Local Court and here.	In each case I am assured that the Attorneys-General of the States, the Commonwealth and the Territory have been informed of the matters now before the Court and have declined to be represented.

Part VII of the Family Law Act is headed "Children".	Without, for the moment, examining various provisions of that Part in extenso, it is sufficient to say that wide powers are there given to make orders for custody, guardianship, access and general welfare of children who are children of a marriage (as defined) 0r ex-nuptial children under the referral of powers by certain States but not others.	The Courts having jurisdiction in relation to
file_4.bin







matters arising under Part VII are the Family Court, and, with certain limitations, the Supreme Court of the Northern Territory and Courts of Summary Jurisdiction.

The Family Court has, in one reported decision, made orders sanctioning a hysterectomy being performed on a child: Re Jane (1989) FLC 92-007.	In that case Nicholson
C.J. held that the consent of the parents was not sufficient authority for an operation of such wide-ranging effects to be performed.	The contrary view had been expressed by
Cook J.in Re a Teenager (1989) 13 Fam L.R. 85, who considered that the question was not one for the Courts but for responsible parents acting on appropriate medical advice.	I would, with respect, prefer the reasoning of Nicholson C.J. that it was for the Court, acting under its duty to regard the welfare of the child as the paramount consideration, and acknowledging its function as parens patriae, to make the appropriate decisions.	I refer particularly to the remarks of Nicholson C.J. in Re Jane at pp.77241 and 77260.

In a third case, Re Elizabeth (1989) 13 Fam L.R. 47 Ross-Jones J. agreed with Nicholson C.J. that the approval of the Court was required in such cases.	However the original application before Ross-Jones J. had not been an application for such an operation.	Although that application was ultimately made at the end of argument, His
..
Honour was of the opinion that the pc!r•.ens patriae jurisdiction of the Court, (which he considered would be the primary source of the Court's power to make such an order)
was excluded by the terms of S.60F(2) of the Act.	He considered that the Court could exercise that power by virtue of the cross-vesting legislation; but he doubted whether he had the jurisdiction in the case before him because it had been commenced before that legislation came into force.	This was not a difficulty in Re Jane because the cross-vesting legislation was in force when the application was made.	See - Re Jane (supra) p.77156.
However Ross-Jones J. made it clear that if the Court had the jurisdiction it would have sanctioned the operation in the circumstances before him.

It is not necessary here to explore the obvious and important question left by these decisions as to how far and to what extent and in what sort of operations the Family Court will interfere with or control parental decisions or the decisions of those in loco parentis.	That, no doubt, will appear in the future.	It is sufficient here that I express my respectful agreement with the views of
Nicholson C.J. and Ross-Jones J. that because of the paramountcy of the welfare of the child, a proposed hysterectomy on a child comes well within the class of operations which demand the consideration and decision of the Court and cannot be the province of the parents or
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guardians alone.	A somewhat similar policy is recognised in the Adult Guardianship Act of the Northern Territory, namely that decisions on major medical procedures on persons too handicapped to make their own decisions should not be left to guardians, relatives or friends


I am asked to determine whether the Family Law Act, in effect "covers the field" in these matters for adult as well as infant children, leaving no room for the operation of the Territory Act.

In the three Family Law cases mentioned above there was no necessity to discuss whether the jurisdiction under Part VII of the Family Law Act applied to persons over the
age of 18.
she was 15.
 In Re Jane the child was 17.	In Re Elizabeth In Re a Teenager she was 15.


Mr Burke, who appears as amicus curiae, and for whose assistance I am much indebted, concedes that Bis	an adult within the meaning of the Adult Guardianship Act, that the parents are persons entitled to make application under that Act to be appointed her guardians, that Bis	neither capable of understanding nor capable of giving or refusing consent to a hysterectomy, that a hysterectomy is a major medical procedure within the meaning of that Act and that the Local Court is empowered by the terms of that Act to give or refuse consent to such a procedure.
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His submission, however, is that in the present circumstances, that Act cannot apply because Bis	a "child"
.,to-whom the provisions of the Family Law Act apply.	He refers to various sections of the Family Law Act which
.involve the expression "child" without circumscribing that expression by reference to age.

S.4(1) provides that a "child of a marriage", includes a child who is, under subsection 60A(l) or (2), a child of a marriage, but does not include a child who has, under subsection 60A(3), ceased to be a child of a marriage".

By S.60 the expression "child" includes an adopted or a stillborn child.

S.60A(1), headed "Child of a marriage", states:


"A reference in this Act to a child of a marriage includes, subject to subsection (3), a reference to each of the following children:
	a child adopted since the marriage by the husband and wife or by either of them with the consent of the other;
	a child of the husband and wife born before the marriage.
	a child who is, under subsection 60B(l), the child of the husband and wife."

S.60Ai-S), the exclu_s'i:O!n clause to S.60A(l), provides that a child of a marriage who is adopted by a
·-perS l1who is not a party to the marriage ceases to be a child of the marriage for the purposes of this Act.

S.60B provides that children born of artificial conception procedures may be recognised as children of those persons who consented to those procedures whether or not such children were biologically theirs.

Mr Burke submits that the above sections define a child in relation to parentage.		This, he submits, cannot be read down by S.63F, save only insofar as that section expressly limits the powers of the Court to make orders in relation to children over 18.	S.63F(2) provides that, "An order shall not be made under this Part in relation to the custody or guardianship of a child who has attained 18 years of age or is or has been married."	S.63F(3) provides that, "An order made under this Part in relation to the custody or guardianship of, or access to, a child ceases to be in force when the child attains 18 years of age or marries".
S.63F(4) provides that, "An order made under this Part in relation to the custody guardianship of, or access to, a child ceases to be in force if the child is adopted by a person who is not a parent of the child."
Similarly, S.66H provides that the Court shall not make an order for maintenance of a child who has attained
18 years unless the Court is satisfied that the provision of maintenance is necessary to enable the child to complete education or because of the mental or physical disability of the child.	The section then provides that, save for those exceptions, an order for maintenance ceases when the child attains 18, and cannot be made beyond that time.

These very limitations Mr Burke calls to his aid; on the basis that, if one starts with a wide power given to the Court over children by reference to their position as children of parents, the exclusions themselves presuppose that what is left remains extant.	What is left is the "welfare" power given by s.64 which commences with the words:	"In proceedings in relation to the custody, guardianship or welfare of, or access to, a child" (emphasis added).

Furthermore, he submits that, whatever may be the position with regard to any conflict with State powers or State legislation, there is a clear directive that the provisions of Part VII of the Family Law Act apply to the Northern Territory.	S.60E(3) is unambiguous.	It provides that "this Part applies in and in relation to the Territories".	Mr Burke argues therefore that S.122 of the Constitution giving the Commonwealth Parliament power to


make laws for the government of any Territories is a sufficiep head of power for the Commonwealth in these circumstances without the necessity of considering the effect of S.51(xxi) and (xxii) of the Constitution.	See The King v Bernasconi (1915) 19 CLR 629 at 637-8 per Isaacs J.	See also the comment of Brennan J. in
The Queen v Kearney (1982) 158 CLR 365 at 418:-


"It is beyond the capacity of the law of the Northern Territory or of the exercise of any power which such a law confers to affect the operation of a law of the Commonwealth to destroy or detract from a right thereby conferred unless a law of the Commonwealth so provides expressly or by implication".



See also University of Wollongong v Metwally (1984)
158 CLR 447 at 464 per Mason J. (as he then was).


I agree with Mr Burke's submission as to the effect of S.60E(3) and that consequently Part VII must apply to its full extent in the Northern Territory.	What is its full extent?	That is what must be explored.		So the questions before this Court become, therefore, simply questions of statutory interpretation; on the basis that, if Mr Burke's submissions are correct that the meaning of the word "child" or "children" in Part VII of the Family Law Act can extend to persons over the age of 18, then, to the extent that its provisions are inconsistent with the provisions of the
Adult Guardianship Act of the Northern Territory, the
provisions of the latter Act are of no effect.	For the present purposes I use the expression "inconsistent", although "repugnant" may possibly be a more appropriate expression.	In University of Wollongong v Metwally (supra) at p.464 Mason J. was content to leave that question open, it not being necessary to decide it in that case.


Mr Burke then points to S.63A of the Family Law Act which reads:-


"Proceedings that may be instituted under this Part shall not, after the commencement of this section, be instituted otherwise than under this Part."


It is clear, therefore, Part VII is meant to apply exclusive of State or Territory jurisdiction in proceedings of a type which could be instituted under this Part.
Bennett v Knight (1988) FLC 91-917.


This section was contained in the amending Act No.
181 of 1987 which was proclaimed on 1 April 1988.	If, therefore, the Family Law Act does import the meaning ascribed to it by Mr Burke, then, at least since 1 April 1988, it would seem that any proceedings related to "children", if that expression can encompass persons over 18, and where such proceedings relate to the "welfare" of such persons, must take place under the provisions of the Family Law Act rather than the Adult Guardianship Act.


In order to do justice to Mr Burke's submissions I must outline them a little further than I have already done. What is being put is that the Family Court is, by S.64,   given powers "in proceedings in relation to custody, guardianship, or welfare of, or access to, a child".
S.64(1).	If, by virtue of S.63F, orders in relation to custody, guardianship or access of children cannot be made, or cease to have effect after a child attains the age of 18 or marries, nevertheless the power of the Court to make orders for the "welfare" of a child has not been expressly excluded, and that very omission indicates that the power remains after a child turns 18.	If it be argued that Part VII of the Act by its terms does not contemplate orders in relation to children over 18, then at least one example to the contrary appears in S.66H in relation to maintenance; where the Court may make an order for maintenance of a child over 18 if that order is to enable a child to complete his or her education or because of the mental or physical disability of a child.	The latter example may well contemplate orders made for the benefit of persons well past the age of 18.

So far as the head of power described as "welfare" is concerned, Mr Burke further argues that the express exclusions on that power again must presuppose that what is left is within the province of the Family Court under the Family Law Act.	He points to S.60A(3) which provides that
"A child of a marriage who is	dopted by a person who is not a party to the marriage ceases to be a child of the marriage for the purposes of this Act",


and S.60H(l) which provides that


"A Court having jurisdiction under this Act shall not make an order under this Act in relation to a child who is in the custody of or under the guardianship, care and control or supervision of, a person under a child welfare law unless the order is expressed to come into effect when the child ceases to be in such custody or under such guardianship, care or control or supervision, as the case may be."


Apart from these specific exclusions it is argued that questions of the welfare of a child necessarily fall within the ambit of the Family Law Act; and even these exclusions illustrate that "child" is not defined in relation to age but in relation to parentage, natural or adopted, or marriage of parents.	See definition "child" in S.60, "child of a marriage" S.4 and S.60A(l) and (2), and S.60F(2).
Emphasis is also given to parentage by the provisions of Division 8 - "Parentage Evidence".	Only in S.70A(8) and S.70B(9), and then only for the purposes of those sections, is the meaning of "child" limited to a person who has not attained the age of 18 years.

On the face of it these are substantial arguments, although they must lead to some strange not to say startling
V


results.	Any application relating to the welfare of an adult, say a 50 year old person with parent or parents still
•surviving, would need to be made in the Family Court, at least if made by the parents.	Mr Nicholson for the Public Guardian points out that this could cover applications, not only under the Northern Territory Adult Guardianship Act,
·but under such Northern Territory Acts as the Aged and
Infirm Persons Property Act (a "protection order") or the Northern Territory Family Provision Act.	Indeed, since S.63C(l)(cl of the Family Law Act permits "any other person who has an interest in the welfare of the child" to institute proceedings under the Act, it could be submitted that, even if the parents were deceased, an application relating to welfare of any adult person who could be considered a "child" within the extended definition suggested would have to be made under the Family Law Act and that person enfolded within the wide familial embrace of the Family Court.	In fairness to Mr Burke I do not think he carries his argument to that extent, and would restrict it to the position where a parent child relationship was still subsisting in a real sense of the parent still having some sort of interaction (to use a sufficiently vague word) with the child.

Nevertheless one is left with a sense of surprise that an Act originally intituled "An Act relating to Marriage and to Divorce and, in relation thereto, Parental
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Rights and the Custody and Guardianship of Infants, and certain other matters", was intended to encompass provisions a& wide as are being suggested.	True it is that, by s.4 of the amending Act No. 181 of 1987, the title was expanded to add the words "and otherwise" after the words "in relation thereto"; and true it is that the combined expression "in relation thereto and otherwise" suggests almost unlimited vistas.	Nevertheless an examination of the Act and the reasons for the amendment indicate that this is not the legislative imperialism it might seem to be.

Obviously the main purpose of this amendment and other amendments of the 1987 Act was to import into the Act the powers referred by four States to the Commonwealth in relation to children and particularly ex-nuptial children. Calling to aid S.lSAB of the Acts Interpretation Act I note that, at the second reading of the Bill, (Hansard 29/10/87, p.1715), the Attorney-General said as much.	"The amendments being introduced in this Bill give effect to those references of powers."	Because of those references of power the original title of the Act would now be inexact if it merely used the words "in relation thereto", which have reference to "Marriage Divorce and Matrimonial Causes".
Hence the words "and otherwise" which take out that restriction and allow the extension of powers to children generally.	See also the Explanatory Memorandum to the Bill
- "Clause 4 - Title".	"This clause extends the long title
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of the Principal Act because the Act will be extended to cover ex-nuptial children consequent on the reference of family law powers by New South Wales, Victoria, South Australia and Tasmania."

Nevertheless the following phrase remains: "Parental Rights and the Custody and Guardianship of Infants and certain other matters", which, again, and despite the last three words, still seem to focus on "infants"; particularly because the words "Parental Rights and the Guardianship and Custody of Infants" come directly from Placitum xxii of 51 of the Constitution.	I do not consider that the addition of the words "and certain other matters" (which have been in the Title from the commencement of the Act's existence) were meant or are apt to suggest that the Family Court was to be given power to make orders for custody and guardianship of children of a marriage who were adults.	From its inception the Act provided that such orders could not be made. (Originally S.61(2) - now S.63F(2) & (3)).

While the meaning of the words "child" or "children" may require some further investigation, the expression "infant" has for several centuries been understood as extending to all persons who have yet to attain their legal majority, that is, all persons who are not legally adult.	Wilcox J. in Thurgood v Legal Aid Office (1984) 56 A.L.R. 565 at 571-2 says:
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"Counsel for the respondent accepts that, in popular parlance, the word 'infants' is generally used to refer only to very young children but he points out that, over several centuries, the legal connotation of the words has extended to all persons who have yet to attain their majority, that is, all persons who are not legally adult.	The word is used in this sense in Coke's First Institute 1628, pp 170-71, in Blackstone's Commentaries on the Laws of England 1765, Book 1, Chapter XVII, p 463 and in Morgan v Thorne (1841) 7 M & W 400 at 408; 151 ER 821 at 825.	More
significantly, he referred to two decisions in the High Court in relation to the meaning of infancy at the time at which the Constitution was drafted.	In Attorney-General for New South Wales v Brewery Employees Union of NSW (1908) 6 CLR 469 at 602;
[1908] ALR 565 at 609, Higgins J. referred to placiturn (xxii) in asking whether the Federal Parliament was 'bound forever to the present meaning of infancy, as ending at 21?'.	In King v Jones (1972) 128 CLR 221; (1972-1973] ALR 449 the
High Court was concerned with the meaning of the words 'adult person' in s41 of the Constitution.	A number of members of the court contrasted that description with the description of a person as an infant.	At p 239 (CLR) Barwick CJ said: 'A person was adult in the law in 1900, in my opinion, when he or she was of full age.	Until that point of time he or she was in law an infant in contrast of being an adult.	An instance of the grant of legislative power to the parliament by reference to the contrasting concept of infancy may be seen in
s 51(xxii).'
Menzies J at 245 and 246, Gibbs J at 264, and Stephen J at 268-9 each spoke to similar effect."


The fact that the title of the Act still refers to "infants'' seems therefore of considerable significance in determining its scope and more particularly in determining the sense in which the words "child" or "children" are used in Part VII.
In Birch v Allen (1942) 65 C.L.R. 621 at 625-6 Latham C.J. in a judgment in which the other members of the High Court concurred said:-


"It may be proper to look at the title for the purpose of determining scope of an Act; it may be referred to, not to contradict any clear and unambiguous language, but if there is any uncertainty it may be referred to for the purpose of resolving the uncertainty".


See also Fielden v Morley Corporation (1899) 1 Ch 1 at 4 (per Lindley M.R.); Vacher v London Society of Compositors (1913) A.C. 107 at 128 per Lord Moulton.

Bearing in mind that Part VII clearly had its origins in the constitutional power of the Commonwealth to legislate for "infants" within the confines of
placitum xxii, I can see nothing in this Part and its later amendments which does not correlate the word "Children", {as the Part is now headed), with the word "Infants" used in the title, save for the special and specially described case of maintenance for certain children over 18.	There are other Parts of the Act where the words "child" may refer to an adult child, and this may be one reason why the word "child" is used in preference to "infant" throughout the Act.

The word "child" has two distinctive but dissimilar meanings which the Oxford English Dictionary recognises by gTouping its definitions of the word under two major
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"significations" (there are in fact more than two but the others are not relevant here).	Those significations are "I
- With reference to state or age" and II "As correlative to parent".		The first grouping corresponds broadly to the term "infant" as understood in the law.	The second to the term "offspring" or "issue".	In written and spoken communications the context usually supplies the grouping and one is not particularly troubled by ambiguity.	One may use the term "child abuse" or "child education" without any fear of being thought of referring to abuse or education of adults.	On the other hand a person making a will leaving his estate to his "children" (naming them) will not be advised by his solicitor that this will not be recognised by the Court if the children have become adults before the date of his death.	In Drysdale v Drysdale (1967) 65 DLR (2d) 237 at 239 Wotton J. commented:-


"A 'child' may be of any age.	We are all the children of our parents, for instance, no matter what age we have attained, but in a particular sense a 'child' means a young person.	There are statutes which refer to 'child' or 'children' and these words in their usual application mean persons under 21 years of age."


Some statutes are careful to define the word by reference to age.	The Child Welfare Act (NT) defines child as a boy or girl under the age of 17 or apparently under that age.	Some allow for both meanings.	The Adoption of Children Act (NT) defines "child" as
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"a person who has not attained the age of 18 years or a person who has attained that age in respect of whom an adoption order is sought or has been made."


In the Family Law Act there is no definition of "child" or "child of a marriage" which has reference to age, save for s.70A(8) and B(9) which relate to prohibition on children being taken out of Australia without parental consent, and recognise that parental consent does not extend to persons over 18.	The definition "child of a marriage" does no more than include certain situations into the meaning without otherwise defining the expression.	It is denotative not connotative, and denotative only to a very limited extent.	The meaning must therefore be gleaned from the general principles of statutory interpretation; but it is not surprising, in view of the different dictionary definitions, that the meaning will vary in different parts of the Act dependent on context.

For instance S.79 gives the Court power, in proceedings with respect to the property of the parties to a marriage or either of them, to make orders altering the interests of the parties in the property including

"an order requiring either or both parties to make, for the benefit of either or both of the parties or a child of the marriage, such settlement or transfer of property as the court determined."
file_12.bin







In this context the High Court has determined that the expression "child of the marriage" includes an adult child.	Dougherty v Dougherty (1987) 163 CLR 278.	Mr Burke has strongly relied on this case and certain dicta therein in support of his submission that the same meaning should be given to the expression in Part VII of the Act.	I do not, however, agree with him.


Dougherty v Dougherty was a case where an adult son of the marriage claimed that he had left school and abandoned the opportunity of learning a trade to accommodate his parents' wish that he help work the family farms, and on the father's promise that, though no wage could be paid, one of the farms would be transferred to him.	He sought and was granted leave to intervene in the property application of his mother which she had brought against his father after the marriage had been dissolved.	It was submitted on behalf of the husband that S.79 should be construed to limit the reference in the section to a child under the age of 18.
Their Honours rejected this submission.	In their joint judgment at pp. 287-8 Mason C.J., Wilson and Dawson JJ., say:-

"We do not think that s.79 should be read so as to confine the power to make an order for the benefit of a child to a child wr.o has not attained the age of eighteen.	There are many sections in the Act where the distinction between childhood and adulthood is expressly drawn: see, e.g., ss.61, 62, 62A, 70A, 70B, 73, 76, 87 and 110.	The proper inference to draw is that, had the legislature intended to make such a distinction in s.79 it
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would have done so.	Furthermore, the reference in s.79(4) to the contribution that a child of the marriage may have made to the property of the parties to the marriage suggests that an adult child may have been in contemplation."


Their Honours, however, inclined to the view that the circumstances which would support such a claim on behalf of an adult child of the marriage would be exceptional.

Mr Burke then refers to the remarks of Brennan J.
at p. 293:


"The silence of s.79(1) and (2) as to the grounds on which an order might be made and the specification by sub-s.(4) of the matters to be taken into account imply that the foundation for a claim under s.79(1) is no more than the relationship between or among the parties to the marriage and the children of the marriage.	The power to make an order under s.79 is not dependent on the existence of an obligation owed to the applicant at law or in equity; the order is made not in satisfaction of a cause of action but in the exercise of a discretion.	A contractual or equitable obligation would not merge in and be extinguished by a discretionary order made under
s.79.	At most the making of such an order could alter the circumstances in which an obligation might otherwise have arisen or might otherwise have been continued {e.g., an obligation to maintain an infant child or a physically or mentally handicapped child)."


I would not infer from those remarks that His Honour was contemplating anything other than a financial obligation to a child continuing after the child turned 18 which, of course, is also reflected in the maintenance provisions by s.66H in the case of a mentally or physically
disabled child.
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Mr Burke relies strongly on the remarks of Gaudron J. at pp. 298-299 where Her Honour, after setting out the provisions of s.79(1) goes on to say:-


"The expression 'child of the marriage' is apt to refer to the issue of a marriage regardless of the age of such issue.		It seems to have been so used consistently in the Act, with express provision being made in the relevant sections when the provisions thereof are not intended to apply to, or in relation to, a child over the age of eighteen years: see, e.g.	ss.60, 61, 62, 62A, 63, 70A, 70B, 72, 73, 75, 76, 87 and 110.	In sub-s.(8) of s.70A,
there is express provision that in that section 'child' means a person who has not attained the age of eighteen years.	There thus arises a necessary inference that the same expression when used in s.79, without limitation to children under the age of eighteen years, includes an adult who is the issue of a marriage."


So far as the remarks of Her Honour relate to applications under s.79 I would respectfully agree.	But I do not read Her Honour's expression "apt to refer" as meaning that the expression "child of the marriage" must always and in any context include a child over 18 save where expressly excepted.	Even if I am wrong in this there remains the fact that, after the extensive amendments of Act No. 181 of 1987, which came into force on 1 April 1988, and were consequently not before the High Court in Dougherty's case, it would not now appear in Part VII that the expression a "child of a marriage" could refer to issue of the marriage regardless of the age of such issue, and, in any event, the expression has now in many cases been replaced by the expression "child" e.g., S.64(1), (lB) and
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(2).	The expression "child of a marriage" in Part VII seems now confined to the "non-referring" States of Queensland and Western Australian where it remains constitutionally necessary.	See S.60F(2).

S.60E(l) extends the provisions of Part VII to the referring States, namely, New South Wales, Victoria, South Australia and Tasmania.

By s.60E(5) Part VII applies only insofar as it makes provision with respect to those referred matters or matters incidental thereto.	This is of considerable significance because all the referring State Acts in their referring Acts restrict the reference to children to persons under the age of 18 years save in the case of maintenance.


N.S.W.	Commonwealth Powers (Family Law - Children) Act 1986 - Act No. 182 of 1986
s. 3 ( a)

Victoria	Commonwealth Powers (Family Law - Children Act 1986 - Act No. 92 of 1986
s.	3 (a)

South Australia -	Commonwealth Powers (Family Law) Act
No. 89 of 1986 s. 3(a)
Tasmania	Commonwealth Powers (Family Law) Act 1987
- No. 5 of 1987 s. 3(3)


The extension as to maintenance permits maintenance of children over 18 who have special needs in respect of education, training or physical or mental incapacity;
file_17.bin







thereby allowing s.66H(l) and (2) of the Family Law Act to oper.ate.


It seems therefore that in Part VII the expression "child" or "children" must, at least in the case of
ex-nuptial children, and saving the case of maintenance, be construed as infants under 18 although no limitation of that nature expressly appears.	Furthermore, if Part VII expresses the Attorney-General's announced intention in his second reading speech that all children in the Territories and referring States are to be "subject to the same law", then it should follow that the expression "child" or "children" should refer to persons under 18.	The alternative, to treat the expression "child" or "children" as referring to one group under 18 (ex nuptial children from the referring States), and another group both over and under
18 (children of a marriage, or ex-nuptial children in the
Territories) seems at the very least to create considerable untidiness and confusion; and nothing in the terms of
Part VII suggests any such distinction.


The effect of the amendments to Part VII, and because they have been enacted to take in the referred powers, which in turn, and save as to maintenance, restrict the expression "child" to a person under 18, leads to an inference that Part VII carries within itself its own special code (see s.63A) giving wide powers over "children",
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as the part is now headed, but, by clear implication, restricting that expression to persons under 18; save where the context permits another interpretation or save where the contrary is expressly stated as in the maintenance provisions.	The only plain example of how the context may permit an interpretation that the expression "child" includes an adult seems to be in s.63(11)(b) which provides that

"Proceedings under this Act in relation to a child may be instituted by:

(b)	the child."	(Emphasis added).


The expression "under this Act" is significant as extending outside Part VII, and might therefore allow the sort of application by an adult child in relation to property contemplated (but not then taken since this section was not then in existence) by the applicant in Daugherty's case.	Professor Dickey, however, expresses some doubts as to the scope of the jurisdiction (the basis for which he finds only in s.31(1)(d)) to make such provision.	See
(19 8 9)	6 3  ALJ	38 •


Before the amendments of 1987 I cannot discern any intention in Part VII as originally drafted, or as later amended up to 1987, to give the Family Court power under that Part (and maintenance provisions were then contained in another Part) to make orders relating to children over 18.
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All the indications are to the contrary.	Part VII was originally headed "Welfare &   Custody of Children".	The term "welfare", however, was only used in connection with conferences to discuss the welfare of a child who had not attained the age of 18 (s.62); or declarations on decree nisi as to welfare of children of the marriage who had not attained the age of 18 (s.63); or in the general sense that in proceedings with respect to the custody guardianship of or access to a child of the marriage the welfare of the child was to be the paramount consideration (s.64).		That is, there was no power to make an order for the welfare of a child unconnected with custody, guardianship or access proceedings; and custody guardianship and access orders could not be made in respect of a child who had attained 18, and, when made in respect of a child under 18, ceased to be in force after the child had attained that age (s.61).
Subsequent amendments up to 1983 did not change the position, which in any event equated with the common law that custody orders could only be made during the legal infancy of the child.	Thomasett v Thomasett (1894) P 295. It would have been a bold advocate who submitted that the provisions of Part VII of the Act, as they then stood, related to children or children of the marriage who were over 18.

But it is put that the amendments of 1983 changed all that because the Court was then given power "In
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proceedings with respect to the custody, guardianship,
or welfare of, or access to a child of a marriage".	s.61 still prohibited custody, guardi nship and access orders relating to children over 18; but no such restriction was placed on this new head of power to make orders for welfare of children not necessarily related to custody, guardianship or access orders.	So, Mr Burke puts it, not unreasonably, one can infer that Parliament intended that power to be wider; and, if it had not so intended, it would have said so, as it had with the custody access and guardianship powers.

I think, however, there are two answers to this.
The first to be drawn from a general survey of the amendments and their place in relation to other provisions of Part VII from which the intention of the Act can be construed: the second to be drawn externally, and with the aid of s.lSAB of the Commonwealth Acts Interpretation Act, to discern the meaning and purpose of the provision from the speech of the Minister on the second reading of the Bill.

Under the first heading one commences with the obvious comment that if, as seems plainly the case, Part VII had until 1983 been clearly drafted on the basis that orders could not be made under it in relation to children of a marriage over 18, (maintenance not then being in that Part), then an amendment reversing that position, particularly
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having regard to the constitutional problems involved, would have been an amendment of great and far reaching consequences.	One would scarcely have expected it to be tangentially referred to by an expression of wide and inexact meaning.


"It is a well established principle of construction that a statute is not to be taken as effecting a fundamental alteration in the general law unless it uses words that point unrnistakenly to that conclusion." (per Lord Devlin in National Assistance Board v Wilkinson (1952) 2 AB 648 at
661).



See also Minet v Lemon (1855) 20 Beav. 269 where Sir John Romilly M.R. states:-


"It is argued for the defendant that, according to the principle to be applied to all statutes the general words of the Act are not to be so construed as to alter the previous policy of the law, unless no sense or meaning can be applied to these words consistently with the intention of preserving the existing policy untouched ..••This principle of construction as a general policy cannot be disputed."


The general policy of the law, at least until 1983, seems to have been clear that insofar as guardianship, custody and access matters were concerned (and the term "welfare" was used ancillary to those matters) "children" were equated with "infants".	This can be quite plainly seen by looking at the origins of this legislation.
Guardianship, custody and access matters were, until 1961,
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the province of the States, which, under variously named Acts, adopted the English Guardianship of Infants Act, which gave the Courts power to make guardianship, custody and access orders in relation to "infants".	Even after the Matrimonial Causes Act 1959 (coming into force on 1 February 1961) the States retained the power over ex-nuptial infant children.	Neither in England, nor in the State jurisdiction up to 1961, nor in the Commonwealth jurisdiction after that date was it ever considered that in this legislation the term "infants" or the term "children" included an adult person.	The expression "children" rather than "infants" was adopted in the Commonwealth Act of 1959 presumably for constitutional reasons to differentiate "children of a marriage" from other children, but nothing otherwise infers that it extended the meaning of the word in these areas to adults.	While the Family Law Act made extensive changes to matrimonial law it seems never to have been suggested by the Courts or the legislature that the policy of the earlier Acts had been changed in these areas of guardianship custody and access.

However, as already mentioned, in the 1983 amendments, the term "welfare" appears as a separate head of power.	That is, the Family Court is given power by s.64 to make orders with respect to "custody or guardianship
or welfare of or access to a child of the marriage".	No restriction is specifically placed on the age of a child for
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whom a "welfare" order is made as distinct from the express restrictions in s.61 prohibiting orders for guardianship, custody or access with respect to children over 18.	But it seems to me that this is simply because the term "welfare" was inserted to give the Court power to make wider orders in relation to a child's wellbeing than might strictly be categorized as guardianship, custody or access orders; but still within those overall and well recognised powers, and still only in relation to children under 18.	It is otherwise very difficult to see how and against whom a "welfare" order relating to a child over 18 could be enforced.	By definition no guardian or custodian can be appointed for such a child (s.61(2)).	So who is to be responsible if such an order is disobeyed? Yet if the Court directed  the order to the adult child itself and punished the child for disobedience it would surely be taking what I think these days would be called a quantum leap of jurisdiction.	Could it retain its power to tell a person of
40 or 50 what to do for his or her own good?	When one looks to the policy of the Act in these areas there is really a clear picture.	Various persons are allowed prima facie control of a child.	For example s.63F(l) makes each of the parties to the marriage, and subject to any Court order, a guardian of any child of the marriage who has not attained 18; but of course guardians can be appointed by the Court or come into existence in other ways.	It is over those persons that the Court is given control to make orders for the
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welfare of the child.	It is to those persons that the Court directs its orders and grants or takes away the rights and privileges of guardianship, custody or access; and, if necessary punishes for disobedience.	If no such person is to be found the Court can make no order.		It cannot make a guardianship order in the void, save perhaps in the limited sense that a child who is a ward of Court may be said to be under the guardianship of the Court itself.	If a child is in need of care and protection but no-one can be found to apply for guardianship of that child, or if the Court decides that any or every applicant is not a fit and proper person to care for the child, the matter becomes one for State and Territory Child Welfare Laws.	This is recognised by s.60H(l).	It follows equally that, since there can be no person who can be controlled by the Court to see that the welfare of the child is protected, the Court can make no orders for the welfare of the child when it is an adult.

The second answer to the suggested extension of the welfare power comes externally from an examination of Parliament's intention in passing the 1983 amendments.	The explanation is readily found in the reasons given by the Commonwealth Attorney-General in the second reading speech introducing the Bill on 1 June 1983 (Hansard - Vol S98 - 1983 - p.1098).	The Attorney-General there says:-

"The third way in which the Bill will expand the Act's jurisdiction concerning children is to permit proceedings concerning the welfare of a child.
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These amendments reflect the Government's decision to implement the Watson Committee recommendation that the Family Law Act be amended to enable orders to be made for the protection of the welfare of a child of a marriage, thereby investing courts exercising jurisdiction under the Act with a power similar to the wardship power of the State Supreme Courts.	The Joint Select Committee favoured the conferral of a wardship jurisdiction on courts exercising jurisdiction under the Act.	The Watson Committee, however, concluded that while the substance of the jurisdiction was highly desirable, the terminology or concept of wardship, which the Committee described as 'archaic', ought to be abolished.

In accordance with the Watson Committee's view, the Bill does not use the language of wardship but instead provides that proceedings concerning the welfare of a child of a marriage that involve at least one of the parties to the marriage are a matter, indeed an exclusive matter, for the Family Court.		Although the relevant amendments in the Bill will prevent the State Supreme Courts from exercising ward of court powers in proceedings concerning a child of a marriage and involving a party to the marriage, I would stress that the Commonwealth does not propose to intrude into the area that is commonly termed State child welfare law.	The relevant provisions of the Bill make this clear (Sub-clause 3(1)).	At the same time, the Bill contains a provision to enable a court exercising jurisdiction under the Act to invite the intervention of State or Territory child welfare officers in proceedings affecting the welfare of a child (Clause 41)."


Obviously nothing is said there to indicate that it was intended to expand Part VII by extending its provisions to adult children.	The purpose was simply to increase the scope and effectiveness of orders of the Family Court in relation to children by giving it the wardship jurisdiction possessed by the various State and Territory Supreme Courts and inherited by them from the Courts of Equity.	Professor Dickey in "Family Law" 1985 Edition at p.328 says that it is
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clear from the statements of the Attorney-General "that the term 'welfare' in the context of the present Act is intended to signify 'wardship' "


Plainly also the amendments were prompted by the remarks of Mason J. (as he then was) in Fountain v Alexander (1982) 150 CLR 615 at 634-5 pointing out that the
Act as then drafted did not confer wardship jurisdiction on the Court.


K.H. Bevan in "The Law Relating to Children" Butterworths - 1973 - ed. p.411 gives a brief historical summary of wardship.

"Wardship of court is one of the oldest institutions connected with English family law. Its origins lay in the feudal obligation of the Sovereign, as liege-lord, to protect his subjects, especially those who were incapable of looking after themselves.	Those most affected by it were minors.	As parens patrial the Crown was responsible for protecting both their person and property.		This responsibility was probably delegated initially to the Chancellor, but was taken over in 1540 by the Court of Wards whose function it remained until the Court was abolished in 1660 when it was assumed by the Court of Chancery.		In 1875 the jurisdiction passed to the Chancery Division of the High Court and is now exercised by the Family Division."


See also Holdsworth - H.E.L. - Vol VI - p.648.


Now if there was one thing always plainly recognised in the idea of wardship it was that wardship of
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children extended only to infants or minors and only until the coming of age.	Holdsworth - H.E.L. Vol. VI - p.649: Vol. III p.513.


Blackstone - Book I - Ch. 17 - paragraph 2 says:-


"Let us next consider the ward or person within age for whose assistance and support these guardians are constituted by law; or who it is that is said to be within age."

He concludes:

"So that full age in male or female is 21 years, which age is completed on the day preceding the anniversary of a person's birth; who till that time is an infant and so styled in law."


Hence the limits of the jurisdiction of the susceptible Lord Chancellor in "Iolanthe".

"The constitutional guardian I
Of pretty young wards in Chancery. All very agreeable girls, and none Are over the age of 21."


Although that age is now 18 (which might have wrought havoc to Gilbert's poetry) that merely reinforces the principle that the wardship jurisdiction applies to minors and that amendments to Part VII proposed by the Attorney-General did no damage to this concept.	The purpose was to give the Family Court
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-"the widest possi. - power·s· to make orders intended to safeguard and advance the physical and emotional well being and the proper education of a child and to exercise such control over a child as it deems appropriate for these purposes." In the Marriage
of Brown and Pedersen (1988) 93 FLR 223 at 225-6 per Fogarty and Strauss JJ.



In, In Re Jane (1989) FLC 92-007 Nicholson C.J. drew a distinction between the parens patriae jurisdiction and the wardship jurisdiction, concluding that the former existed independently of the latter (P.77, 256).		The concepts are often confused since they are frequently interconnected, but I would, with respect, agree with the learned Chief Justice of the Family Court and for the reasons he there sets forth.	I think, however,  it  is correct to assume that the intent of the 1983 amendment was to pick up both the wardship and the parens patriae jurisdictions so far as they related to infants, and include them in the powers of the Family Court.	The reference· by the Attorney-General to the Watson Committee report strengthens this view because the Committee's desire was obviously to give the the Family Court all such residual powers in relation to children as the State or Territory Courts had inherited from the Courts of Equity.	I agree with Professor Dickey (63 ALJ 762) that	"In all probability, however, the Watson Committee intended the term 'welfare' to signify not simply wardship powers but parens patriae powers generally".	Moreover, if Ross-Jones J. is correct in Re Elizabeth (1989) FLC 92-023 that such powers
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can only be subsumed by the Family Court under the cross-vesting legislation it makes no difference to the
obvious fact that parens patriae jurisdiction also ceased on adulthood.	I can see no distinction in principle which would extend the jurisdiction in parens patriae beyond that of wardship so far as age of the child is concerned.	In each case the policy is that of a traditional control by Courts over the welfare of children, but only up to and not beyond adulthood.	I do not interpret Nicholson C.J. as saying anything to the contrary; though conceding that the question was unnecessary for him to consider because "Jane" was 17.	His Honour, however, specifically adopts the_ remarks of Sachs L.J. in Hewer v Bryant (1969) 3 All	.R.
578 at 584-5 where His Lordship says:-


"This strict personal power of a parent or guardian physically to control infants, which is one part of the rights conferred by custody in its wider meaning, is something different to that power over an infant's liberty up to the age of 21 which has come to be exercised by the courts" on behalf of the Crown as parens patriae."	(Emphasis added).
See also, In Re F (1989) 2 WLR 1025 at 1033 and 1035 per Lord Donaldson M.R.


In my view, therefore, so far as the terms "guardianship", "custody", "access" and "welfare" appear in Part VII of the Family Law Act in relation to "child" or "children" those terms have always been applied to persons under the age of 18 and no amendment has changed what was clearly that concept from the commencement of the Act.
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For completeness I should emphasise that there is another category of wardship and parens patriae jurisdiction which, however, in my view, has no connection with the matters discussed here.	I refer to the jurisdiction previously, and perhaps in some cases still exercised, by the Courts over mentally incompetent persons.	Much, if not all of that jurisdiction may now be subsumed under the comprehensive mental health legislation of the various States and Territories.	No doubt the philosophy behind the jurisdiction sprang from the same principles that the King, or through him, the Chancellor and his Court, took overall care of persons unable to care for themselves; either because of infancy or intellectual disability; but otherwise these two jurisdictions ran separate courses as La Forest J. points out in Re Eve (1987) 31 D.L.R. (4th) p.l at 14-15.
Obviously the parens patriae jurisdiction over the mentally incompetent can apply to adults.	But there is no suggestion that I can see in the legislation or the intent of Parliament that these powers were or have been imported into the Family Law Act.

The questions asked in the Stated Case can therefore be resolved by pointing out that nothing in  Part VII of the Family Law Act (save for the expressed exception of maintenance in special cases and save insofar as s.63C(l) can apply outside Part VII) deals with the
welfare of a person over 18; whereas the Northern Territory
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Adult Guardianship Act by definition extends only to the welfare of a person over 18.	While there may be other parts
·of the Family Law Act where the expression "child" or "children" may apply to children over 18, they do not affect and are not inconsistent with proceedings brought under the Northern Territory Adult Guardianship Act.

Accordingly I answer the questions in the Stated Case as follows:-

The questions are:-


	Whether the jurisdiction of the Local Court to entertain the application of the first respondent under s.21 of the Adult Guardianship Act is excluded  by the Family Law Act 1975.



Answer:	No.




	Whether s.21 of the Adult Guardianship Act is inconsistent with or repugnant to the Family Law Act 1975.



Answer:	No.

