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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No, 293 of 1988
 






RE: TERRI CO PTY LTD (IN LIQUIDATION) AND THE
COMPANIES (NORTHERN TERRITORY) CODE
BETWEEN:

STEPHEN EDWARD CALDER WILLIAM REX JETTNER
Plaintiffs

AND:
TERRI CO PTY LTD
Defendant

CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 19 February 1990)





This is an application by the liquidator of Terri Co Pty Ltd under s. 413 of the Companies Code.	He seeks to have determined the question as to whether a certain firm of Darwin solicitors are entitled to be paid costs out of the assets of the company, which costs were incurred on the instructions of a former administrator appointed pursuant to a scheme of arrangement approved by the Court pursuant to
s. 315.
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In its original form the summons sought an order that the solicitors deliver to the liquidator certain Certificates of Title.	They claimed a lien over them in respect of the unpaid costs.	Because there was some urgency relating to the completion of a sale of one of the parcels of land comprised in one of the Certificates, the parties agreed before me that there should be interim orders, made without admission of liability, that the solicitors deliver the titles to the liquidator and the liquidator pay the amount of costs claimed into Court pending determination of the question as it has now been formulated.

The major issue is whether a scheme administrator acting within the scope of his authority during the term of the scheme, acts as agent for, or officer of, the company, so that it is primarily liable for costs incurred upon the administrator's instructions.	The solicitors so argue.	The liquidator says, however, that the scheme administrator does not so act for the company, but on his own behalf, being entitled to an indemnity from the company for any expenses properly incurred by him in the course of his administration of the company's affairs pursuant to the scheme.

The scheme of arrangement, inter alia, provides:


"4.1 Robert Ronald William Southwell in the Northern Territory of Australia shall be the Scheme Administrator of this Scheme and shall have the rights, powers, privileges,
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authorities and discretions provided for herein.

	The duties of the Scheme Administrator in respect of the administration of this Scheme shall be as follows:


	to carry on any business of the Company authorised by the Memorandum and Articles of Association of the Company subject to paragraph (b) hereof;


	to get in or take control of the assets of the Company including assets held by any provisional liquidator of the Company;


	to rationalise the business activities of the Company and realise the assets of Company surplus to the continuing business requirements of the Company;


(g)		to do all things incidental to the execution of their duties hereunder; and

	The powers of the Scheme Administrator in respect of the administration of this Scheme shall include powers:


(d)		to carry on and to manage the business of the Company;

(g)	to employ solicitors, accountants, agents, experts or staff as they shall think fit;

(i)		to exercise all the rights powers privileges authorities and discretions conferred by the Articles of Association of the Company on its directors to the exclusion, and in the stead of such directors, save to the extent necessary for the directors to discharge any obligations imposed on them by law."


By order of 13 March 1986, His Honour Justice Rice, (subject to certain matters which are not now relevant), approved the proposed scheme.

His Honour further ordered:
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	"That the Company be and is hereby permitted pursuant to Section 227(2)(b) of the aforesaid Act and until further Order of this Court, to carry on any business of the Company and to do, omit or suffer all such acts, matters and things as are conducive, incidental or ancilliary (sic) thereto upon the following conditions;


	that the Scheme Administrator shall control, supervise, manage and administer the business and affairs of the Comapny (sic) in accordance with the aforesaid Scheme of Arrangement; and


	that the directors of the Company and each of them shall desist from exercising their powers, discretions and authorities in relation to the control, supervision, management and administration of the business and affairs of the Company as are under the control, supervision, management and direction of the aforesaid Scheme Administrator except with the concurrence of or pursuant to any direction of the aforesaid scheme Administrator.



There is no evidence beyond the scheme and the Court order as to the relationship between the administrator and the company such as a contract or other arrangement between them touching upon the terms and conditions of the administrator's appointment.	I assume that there was such a contract or arrangement, express or implied, or a combination of both, but that neither party before me considered that there was anything within it which would assist in resolving this question.

There was not much evidence as to what passed between the solicitors and the administrator when he instructed them to act, but on such evidence as there is
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they do not seem to have acted under any misapprehension as to the administrator's position and that he gave instructions in that capacity.

An affidavit filed on behalf of the solicitors baldly asserts that "During the course of the administration the scheme administrator retained Mildrens to conduct  certain legal work on behalf of the company.	This work was completed and accounts subsequently rendered".		The weight of this evidence is slight, but those representing the liquidator did not object to its admission nor did they seek to cross-examine the depon_ent.

At the time of the application to the Court for approval to call the meetings to consider the proposed scheme, the administrator was the provisional liquidator of the company.		The application was made by him in that capacity.	The scheme having been approved, he must be taken to have been aware of its contents and of the orders made at that time.		By his conduct, at least, he accepted the appointment by the company as its administrator.

I am not here attempting to decide the legal relationship between any company and any administrator of its affairs pursuant to s. 315.	The arrangements and relationship may vary from case to case.	It is only necessary to look at this scheme.		Nor am I concerned with
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the status of a scheme administrator or his rights and obligations for other purposes.

The company has clearly expressly consented to the administrator acting on its behalf; it can only act through an agent; the administrator is clothed with all relevant authority and has consented to so act.	There is no suggestion that he acted outside the scope of his authority when instructing the solicitors during the term of the scheme.

The solicitors are entitled to their proper costs against the company.

Copies of the solicitors accounts for their costs are before me.	There are a number of them relating to sundry charges over a period from about September 1986 to about February 1989.

I have had to consider other questions concerning this company and it does not seem to have been doubted by anyone, at least no contrary argument has ever been advanced, that it terminated in March 1988.	That proposition appears to arise from the following:

	The scheme was approved by this Court on 13 March 1986.
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	Cl. 10.1 provides that it shall come to an end:



	at the expiration of the Moratorium Period. That phrase is defined as meaning the period of 2 years from the commencement date, which by definition means the date upon which the scheme comes into force pursuant to s. 181 of the Companies Act 1963.	(The Territory did not enter upon the 1980's co-operative scheme until 1 July in 1986).


That section provided that schemes did not come into force until notice was given to the Registrar of Companies.	I do not recall there being any evidence as to when notice was given.

Cl. 10.1 also provided that the scheme should come to an end upon the happening of certain other events and there is no evidence that either of those events have taken place.

Assuming for these purposes that the scheme did expire in March 1988, the question then arises as to the administrator's authority to bind the company thereafter. In previous matters concerning this company I was informed that the directors did not resume control of the company's affairs thereafter and that a liquidator was appointed in
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October 1988.	It seems that during the intervening period the administrator continued to conduct some of the companies affairs and engaged the solicitors in that regard.	In reasons for judgment delivered on 10 April 1989, I was concerned, inter alia, with matters in respect of which the administrator continued to be involved after the date upon which the then parties agreed the scheme terminated, but relating to matters which arose before that time.

Another of the matters dealt with in the reasons of
10 April 1989, was an application by the administrator that he be paid his proper fees for work done by him and costs incurred by him (including legal costs) in relation to the handing over of the company's property and affairs to the liquidator.	I considered that the administrator's reasonable costs and expenses in relation to the hand over to the liquidator were properly payable by the liquidator as costs in the liquidation.	I mention this because it may be that some of the costs charged by the solicitors for work done after the time it is considered the scheme came to an end, could fall into that category.

There is a dispute as to whether the solicitors are entitled to the costs charged for work done after the date of termination of the scheme.	I am not prepared to rule upon that dispute in this application.	There is no evidence as to when the scheme terminated; (agreement between
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different parties for different purposes and accepted by the Court in those proceedings, can not bind other parties for other purposes); there has been no argument as to the position of the scheme administrator as to unfinished scheme business when the scheme terminated (assuming it did); the solicitors may care to take into account the earlier judgment, to which they were not a party.

The liquidator also seeks that the solicitors' costs be taxed pursuant to Part XVI of the Supreme Court (Companies) Rules.	I do not consider that those rules apply except in so far as they relate to costs incurred in the winding up.	Those costs, if any, have not been identified.

If the liquidator has any right to require the solicitors to tax other costs, it must be found elsewhere.

For now, the only direction will be along the lines that the solicitors, Mildrens, are creditors of the company to the extent of their costs for services provided upon the instructions of the scheme administrator prior to the termination of the scheme.

I will hear counsel further as to the terms of the direction and any consequential orders, including costs.

Fit for counsel.
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Liberty to apply.
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