file_0.bin







IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No 472 of 1989

BETWEEN:

PITJANTJATJARA COUNCIL INC
First Plaintiff
AND:
IMANPA COMMUNITY INCORPORATED
Second Plaintiff
AND:

NORTHERN TERRITORY RACING. GAMING and LIQUOR COMMISSION
First Defendant




IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No 474 of 1989
 AND:
ERLDUNDA MOTEL PTY LTD
Second Defendant





BETWEEN:
PITJANTJATJARA COUNCIL INC
First Plaintiff
AND:
MARGARET CAVENAGH
Second Plaintiff
AND:

NORTHERN TERRITORY RACING. GAMING and LIQUOR COMMISSION
First Defendant
AND:
PETER ARNOLD SEVERIN
Second Defendant

CORAM: NADER J



REASONS FOR JUDGMENT
(Delivered 16 August 1990)


These are appeals from decisions of the Master's orders that the actions be dismissed.


The following events are relevant:
5
14, 15, 16, 17
March 1989:

10

22, 23, 24
November 1988:
15
13 February 1989: 7, 8, 9 March
20	1989:
9 March 1989:

25	17 March 1989:
 Northern Territory Racing, Gaming and Liquor Commission ("the Commission") hearing of application for grant of licence to Erldunda Motel Pty Ltd.

Commission hearing into objection to renewal of licence of Peter Arnold Severin.
The same.

The same.

Commission reserves decision in respect of Peter Arnold severin's licence.

Commission reserves decision in respect of licence of Erldunda Motel Pty Ltd.


30
29
May 1989:
Commission grants application for licence, as sought, to Erldunda Motel Pty Ltd; renews licence of Peter Arnold Severin.



Publishes reasons.


35
27
July 1989:
Writs including Statements of Claim in
472 of 1989 (concerning Erldunda Motel Pty
Ltd) and in 474 of 1989 (concerning Peter



Arnold Severin) filed and served.

31
July 1989:
Both licences expire by effluxion of time.

40	3 August 1989:
1 September 1898:

45
 Appearances filed.

Summonses by Peter Arnold Severin and Erldunda Motel Pty Ltd for orders striking out writs Nos. 472 and 474 of 1989 "as an abuse of the process of the court."

12 September 1989:	Commission renews licence of Peter Arnold
Severin to 31 July 1990.
50	14 September 1989:	commission renews licence of Erldunda
Motel Pty Ltd to 31 July 1990.
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12 October 1989:	Master's decision dismissing originating
motions.


5		The plaintiffs in both actions seek remedies in the nature of certiorari pursuant to Order 56 of the Rules to quash the decisions of the Commission made on 29 May 1989 renewing Peter Arnold Severin's licence and granting the licence of Erldunda Motel Pty Ltd.	As well, in No. 474 of
10	1989, the plaintiff's seek a remedy in the nature of mandamus
as well as a declaration that the decision of the Commission made on 29 May 1989 concerning Peter Arnold severin's licence is a nullity.	The substantive merits of the matters raised by the actions have not been canvassed on this appeal.
15

The applications to the Master are expressed to be made in pursuance of rule 23.02(d). They do not rely upon any of the other possible grounds specified in rule 23.02. Rule
23.02 is as follows:
20
11 23.02	STRIKING OUT PLEADING
Where an endorsement of claim on a writ or
25	originating motion or a pleading or a part of an endorsement of claim or pleading -
	does not disclose a cause of action or defence;

30	(b)	is scandalous, frivolous or vexatious;
(c)		may prejudice, embarrass or delay the fair trial of the proceedings; or
35	(d)		is otherwise an abuse of the process of the court,
the court may order that the whole or part of the endorsement or pleading be struck out or amended.
40
The Master found that, at the time of hearing the applications to strike out, the originating motions were frivolous and that to allow them to continue would be to
5	sanction an abuse of the court's process.	After stating his
reasons, the Master concluded with the following:



"I am of the view that, at the commencement of each
10		proceeding, there was nothing frivolous about (the actions), but the renewal of each of the licences has
intervened.	I accept Gallop J's view.	On that, and on the other authorities cited, I hold that the renewal of each licence means that there has been a regranting of a
15	new licence.	It would, in those circumstances. be futile
to allow the proceedings to continue.		The plaintiff says that I should take the view that the question is better left to the Judge hearing the claim.	But, if the exercise is to be purely academic and can have no value
20	(irrespective of whether the result might produce guidelines to be followed in future cases), there is "every reasons for protecting (the) defendant from vexation".	To allow the proceedings to continue would amount to a waste of the court's time, and would
25		purposelessly mulct the defendants in costs for no effective purpose.	I am satisfied that the claims in the originating motion are, in the circumstances, frivolous and to allow them to continue is to sanction an abuse of the process of the court.
30
I therefore dismiss each originating motion.	I dismiss the balance of the plaintiff's applications not yet dealt with.	The plaintiffs in proceedings No.472 of 1989 will pay the defendant's costs of the proceeding and of each
35	of the applications in that proceeding in relation to which I have not already ordered costs.	I make a similar order in proceeding No.474 of 1989....11 • (My emphasis)



The essence of the Master's decision is really contained
40	in the short passage I have emphasised.


The summonses to strike out were filed on 1 September 1989 and heard on 21 September 1989.	It seems, therefore, that the Commission renewed the licences while the Master was
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seized of the summonses and while this court was seized of the originating motions.	The Master thought the originating motions were not frivolous at the commencement of proceedings, but that they became frivolous by reason of the Commission's
5		own conduct in renewing the licences for the year 1989/1990: see chronological entries for 12 and 14 September 1989, above. As I understand the Master's reasons, if he had decided the applications on, say, 11 September 1989, the applicants would have failed.
10

The immediate question is whether the renewal of the licences rendered the originating summonses futile, to use the Master's word.	The Master's decision depended on the correctness of his opinion that the judicial impugning of the
15	renewal proceedings attacked by the originating motions could neither directly nor indirectly materially affect the present licences.	With respect, I think the Master may have taken for granted the correctness of the latter.	He does not seem to have examined the question.	I have not seen a transcript of
20	the proceedings before him so I am unable to say whether counsel argued the point at all, but it was not a point that anyone thought should be argued before me and counsel were content to focus entirely on the simple question whether the renewal of the licences was equivalent to the grant of a new
25	licence.


It is important, when considering such a generality as the statement that the renewal of a licence is the "regranting
···~·-········ -----





of a new licence", to consider why it was made.	Otherwise there is a real danger of being seduced into playing interesting but useless word games.	What does it mean to say that to renew a licence is equivalent to re-granting the
5	licence?	For what purpose was that statement made?	If it was
made for other than the purpose for which it is presently sought to use it, it may be mischievous to use it here.	What is the form of the legislation in relation to which the statement was made?	If it is materially different from the
10legislation here being considered, it may be mischievous to apply it.	These are some of the questions to be considered. I think one should be cautious not to elevate an interpretation put on a statute for a particular purpose to
the status of a universally true proposition.	It would indeed

15be ironical if a construction especially devised in order to avoid a particular injustice should be allowed to become the instrument of injustice in other circumstances.


The Master relied upon Regina v central Australia
20	District licensing court; Ex parte Glen Pines Pty Ltd and Another (1978) 20 ALR 112 where Gallop J made observations about the Licensing ordinance 1939 (NT).	His Honour said that the renewal of an existing licence has, on the authorities, been regarded as a regrant of a new licence: pll7.	His Honour
25	stated what seems to have been his main reason for so finding: see pll7, line23 et seq.

A full comparative analysis is not warranted, but the
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1939 Ordinance was different in many respects from the legislation that applies in this case.	One important difference is that the deeming provisions of section 37 of the Act had no equivalent in the Ordinance where, instead, there
5	was provision for the issue of a special licence.


Gallop J summarised the scheme of the Ordinance for his then purposes in the following way:


10		"Every licence takes effect from the day on which it is actually issued by the clerk.	The Scheme is that it will be renewed, subject to objections, at the next annual sittings of the court, which in each district is held on the third Tuesday of March in each year.	The licensee
15		has to apply for renewal and he does this by lodging his application in the proper manner at least 28 days before the third Tuesday in March.	When the annual sittings come on for hearing applications can be disposed of at those sittings.	If, however, an application has not been
20		disposed of within 14 days of the third Tuesday in March, the court or the clerk may grant a special licence for such period not exceeding three months as the court or clerk thinks fit, and such licence so granted has the same effect as if the licence, the renewal whereof is
25		applied for, had been renewed in favour of the person named in the special licence for the period specified in that special licence.'': pll6.


No special licence having been granted and the licence
30		not having been renewed within the time limited, his Honour was concerned to prevent injustice to the applicant by compelling him to apply for the grant of a new licence.	His Honour reasoned that the Parliament could not have intended such a consequence without having said so in clear language.
35		But such a consequence would not have followed in the same circumstances under the Liquor Act.	The very occasion for the construction his Honour felt impelled to give the ordinance
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would not have arisen under the Liquor Act.	His Honour perceived that injustice would follow unless he adopted a construction of which he thought the Ordinance was susceptible and that would obviate that injustice.	He said:
5

"I find it difficult to accept the proposition that the holder of a licence can be forced into the position of applying for a grant of an original licence, not a renewal, by force of circumstances beyond his control,
10	for example, pressure of court business.	If the
intention of the legislation was to cause his licence to terminate on the expiration of 14 days after the third Tuesday in March one would expect to find such an expression of intention in clear and unequivocal terms.
15	Section 21 is not in those terms.": p117.

Section 21 of the 1939 Ordinance provided:
20
"Every licence, other than a special licence, shall -
	without regard to the date thereof, commence and take effect from the day on which it is actually issued by the Clerk;

25	(b)		if not previously forfeited, be in force until the expiration of a period of fourteen days immediately following the next succeeding annual sittings of the Court, but no longer."


30		In my opinion, Sharp v Wakefield and Others [1891] AC 173 referred to by Gallop J -- is just the kind of case that
has to be carefully scrutinised before a statement found in it is given a generality it was never intended to have.	Their Lordships were concerned with the question whether licensing
35		justices had a discretion to refuse to renew a licence on certain grounds.	It was part of the ratio decidendi that a renewed licence partook of the character of an originally granted licence to the extent that matters that might be considered by the licensing justices upon an application for
40	an original grant might also be considered upon a renewal
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application.	There is nothing in that case to suggest that a renewal of a licence partakes of the character of an original grant so as to produce the consequence that the validity of the licence after renewal is utterly independent of the
5	validity of the licence current immediately before the
renewal.	Their Lordships did not consider that question at all.


Ex parte Castles (1882] III NSWR 201 is equally unhelpful
10		here.	It was concerned with an application to renew a licence that had expired through no fault of the applicant: the application to renew had been made when the licence was current but the Licensing Bench had not dealt with it during its currency.	The Bench dismissed the application for renewal
15		holding that the licence had been "allowed to expire" within the meaning of the proviso in section 42 of the Licensing Act of 1882.	On a special case stated, the Full Court held the Bench to have been wrong.	Martin CJ said:

20		"Although it is true he could not have sold liquor from the end of the month of June until the 18th July, that will not affect the efficacy of the new license, because he obtains a new privilege on the granting of the new license; it is not a continuation of the old license.
25	The power to give a new license to a person who had an old one is not taken away by this proviso, because he had done all he could to prevent the lapse.": p204.


30	Faucett J said:

"It seems to me that an interval may take place between the expiration of the license and the renewal.	The word renewal does not mean the continuation, it means the re
35		granting of the license; or else, according to that clause, the magistrates having power to adjourn, might destroy the effect of a license by adjourning from time to time.": p204.
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Here, again, was a particular problem not unlike the one with which Gallop J had to deal in the Glen Pines Case.	If "renewal" were merely a synonym for "continuation", a licence
5	once lapsed could not be renewed (at least by a Bench not
vested with power to make retroactive orders for renewal).	I do not think that Ex parte Castles touches the question whether a licence "re-granted" by renewal can be affected by a defect in the licence that preceded it.
10

Napier J, speaking of the Licensing Act 1917 (SA), rejected a submission that a renewal of a licence is in truth a new licence saying "the Act draws a clear distinction between the grant of a new licence and the renewal of an old
15	licence.": White v Thomas (1932] State Reports 66 at p69.



The Liquor Act draws several distinctions between original grants of licences and renewals of licences.	In the present case, the renewal of the licence of Erldunda Motel Pty
20		Ltd by the Commission was in a form which by implication supposed the continued existence of the conditions of the licence no. 80100446.	That renewal did not take the form of a licence: it is a brief document headed "CERTIFICATE OF LICENCE RENEWAL".	The body of the document is in the following form:
25
"LICENCE NUMBER 80100446 TRADING AS DESERT OAKS MOTEL
IS HEREBY RENEWED UNTIL 12.00MIDNIGHT ON 31/07/9011

30	Faucett J's words that renewal was the "re-granting of the
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licence" may be the most precise way of describing the event of renewal, but the statement contains two concepts, both of which are essential.	In one sense a licence as renewed may be said to be new, and it is as result of that character of
5	newness that a lapse in the continuity of the licence does not
prevent its renewal.	But in another respect it is the same licence: it is not a new and different licence that is granted, but, in certain respects, the same licence that is regranted.	If a renewal were nothing but grant of a new
10	licence, the use of the word "renewal" would be radically
misleading.	Only something that has existed can properly be said to be renewed.	That semantic argument is supported by the fact that the Certificate of Renewal, in terms, renews the expired licence, namely, Licence No. 80100446.	If, by any
15	means, the conditions of that licence were changed, the change
would affect every subsequent renewal of the licence because each renewal would incorporate by reference the licence with the changed terms.


20		The Liquor Act likewise draws a clear distinction in this respect: clearer, I suggest than that drawn by the South Australian Act or by the NT Ordinance of 1939.	Except in certain cases, the act of renewal under the Act is virtually completely formal: "Subject to this Act, the Registrar shall
25		renew a licence where an application is lodged in accordance with subsection (1) upon payment of the fee payable for renewal.": subsection 34(2).	(The scheme of the Act was radically amended by Act No.67 of 1989, but we are here
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concerned with the Act as it was before those amendments.)



The question remains whether it has been shown that the originating summonses are frivolous in the sense of being
5	futile and unable to achieve any legitimate benefit for the
plaintiffs.	I have referred to the Master's decision and the basis for it.		I am not at all confident that the decision of Gallop J, or those upon which it was based, of itself leads to the conclusion that the actions could if successful have no
10	affect on the present licences.	If the licence is a
continuing entity in some respects -- in particular as to its conditions -- I would not think that proceedings having the potential to bring about a change in the conditions of the licence are necessarily futile.
15

If the Commission were to be required to hear the plaintiffs' objections according to law, the ultimate nature of the Commission's decisions on the objections could be relevant to the question whether a successful attack on the
20		1988/1989 licences could be effective against the current licences.	If the Commission, on some basis relating to the circumstances of the persons living in the vicinity of the licensed premises and not special to the licences before renewal, were to decide that some modification of the
25		conditions of the licence should be made, might not the licence as renewed carry with it the modified conditions?	The questions that I see as material to the issue of futility seem to me to be considerably more complex than counsel appear to
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have thought.



There is an aspect of this case that arises from what appears to be the partisan role taken by the Commission that
5	should concern this court as it would any superior court
confronted with a like situation.	When a decision of a statutory tribunal is the subject of an action for judicial review, the tribunal should not normally become involved in the contest between the other parties in the review
10	proceedings.	I suspect that the renewing of the licences by
the Commission on 12 and 14 September 1989 may have been done in order to frustrate the purpose of these actions.	Having regard to what counsel for the Commission said by way of explanation, the Commission itself contended that its own acts
15	of renewing the licences should prevent the plaintiff's
actions from being heard on their merits and cause them to be terminated. The suspicion that the renewals were granted for this purpose is rendered especially strong because, by reason of the deeming effect of section 37 of the Act, there was no
20	reason for the Commission not to have awaited the outcome of
the litigation before renewing the licences.	Neither Peter Arnold Severin nor Erldunda Motel Pty Ltd would have suffered any inconvenience.	The commission stepped into the arena in the proceedings before the Master.	Counsel for the Commission
25	put the extraordinary submission that the Commission had
remained neutral in the dispute before the Master and had merely adopted the submissions of Mr Reeves, counsel for Peter Arnold Severin and Erldunda Motel Pty Ltd!
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It is well to keep in mind the danger that, by becoming involved in the substantive merits of such proceedings as these or any part of them, the Commission may show bias in
5	favour of some parties and against others such that any
subsequent adjudication between the parties by the Commission may be tainted.	The High Court said in The Queen v Australian Broadcasting Tribunal. Ex parte Hardiman (1980) 144 CLR 13 at pp35-36:
10
"In cases of this kind the usual course is for a tribunal to submit to such order as the court may make.	The course which was adopted by the Tribunal in this Court is not one which we would wish to encourage.	If a tribunal
15		becomes a protagonist in this court there is the risk that by so doing it endangers the impartiality which it is expected to maintain in subsequent proceedings which take place if and when relief is granted.	The presentation of a case in this court by a tribunal should
20		be regarded as exceptional and, where it occurs should, in general, be limited to submissions going to the powers and procedures of the Tribunal."


25
I allow the appeal.	I am inclined to order costs against
Peter Arnold Severin, Erldunda Motel Pty Ltd and the Commission but, before doing so, I will hear what counsel may wish to say.
30

