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BETWEEN:

THE SHERIFF OF THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
Applicant
AND:

CRIDLANDS PTY LTD trading as CRIDLANDS
Respondent

CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 21 December 1990)





I have before me a simple summons in Form 46A directed to the respondent to attend before the Court on the hearing of an application by the applicant for all necessary orders against the respondent to enforce payment of the fees and charges payable to the applicant by the respondent.	The summons was treated by both parties as being an originating process.	It was not argued before me, but I think it is not.	Proceedings are to be commenced by writ or originating motion (O. 4).	Form 46A is a prescribed form under r.
46.04, which is part of the order applying to an interlocutory or other application in a proceeding (r.


46.01).	Furthermore, the parties should be called the plaintiff and defendant (r. 4.03 - subrule (3) of r. 4.03 was repealed in 1988).

The application which the plaintiff seeks to bring is an application under the Sheriff Act, namely Regulation
19 of the Sheriff Regulations.	The proceedings should have been commenced by originating motion (r. 4.05(b)) and the appropriate procedure under r. 45.03 or r. 45.04 followed depending upon whether an appearance was filed or not. Alternatively, on the assumption that the defendant would consent the special procedure under r. 45.05 could have been employed.	However, the defendant not objecting to the procedure adopted, there will be a general order dispensing with compliance with the rules in respect of the originating process and the plaintiff not objecting there will be an order dispensing with the rules as to appearance.

The matter comes before the Court pursuant to Regulation 19 of the Sheriff Regulations which provides as follows:

"If any solicitor, who has made a request for the execution or service of any process or document, or for any work for which fees are properly chargeable in the sheriff's office, makes default in payment of any of the fees or charges properly chargeable, for a period of seven days after demand in writing by the sheriff, the sheriff may report to the Court or a Judge the name of the solicitor so making default, and the Court or Judge may thereupon make all necessary orders to enforce payment of the fees
or charges, and the sheriff may, with the consent of the Attorney-General, commit to the Crown Law Officer the matter of enforcing the orders."


What is at issue here is the sum of $20,000 which was charged by a valuer to value certain premises in Alice Springs which it was proposed would be auctioned pursuant to warrants for the enforcement of liens arising from proceedings taken by TMC Constructions Pty Ltd against Omeida Pty Ltd in actions numbered 271 and 272 of 1990 in this Court under the Workman' s Liens Act.

Under cover of a letter of 2 August 1990 the defendant sent to the plaintiff the warrants of enforcement and copies of the Certificates of Title to the subject properties and concluded "As execution of the warrants will require a sale of the land contained in the abovementioned Certificates of Title we assume that you will require security and look forward to your advice as to the amount of security required".	As would appear to be the practice grown up in the sheriff's office where the auction of an estate or interest in land is concerned, the sheriff enquired of the defendant as to whether there was any particular valuer that the defendant wished to be engaged to undertake a valuation of the properties.	The defendant made enquiries as a result of which the plaintiff was informed in writing by the defendant "We propose Mr Weeks, PO Box 2108, Alice Springs 0871, phone 532111 as and (sic) appropriate
valuer".
At the plaintiff's request the defendant provided a sum of $1,000 in respect of each of the warrants on account of costs and fees to be incurred.	As to that the defendant says that although it was not its expectation that that sum would cover the whole of the fees incurred in obtaining valuations, the sum of $20,000 which was subsequently claimed was totally unexpected and at no stage was it given any indication that the likely cost of the valuations would be that high.

There is some dispute as to whether the plaintiff was aware of the nature of the properties, the subject of the warrants.		I must say that it is more likely than not that the deputy sheriff in Alice Springs would recognise the properties and that they were of substantial value.		One was a motel and another a supermarket.	By the same token the defendant's client must be taken to have been aware of the nature of the properties since it was as a result of work undertaken by it upon them that the action to enforce the liens arose.	rt was the client of the defendant who initiated the proceedings for enforcement of the lien and he gave instructions for the warrant to be executed.	The defendant's client must be taken to have been aware that the properties were subject to mortgage as was the sheriff.
Copies of the Certificates of Title were provided by the defendant to the sheriff on behalf of its client.
By letter dated 20 August 1990 the sheriff gave instructions to the deputy sheriff in Alice Springs in relation to the warrant.

Part of those instructions read as follows:


"It is most important that when disposing of any real estate which has been taken in enforcement proceedings that proper and strict procedural matters be followed, i.e. -

	The properties are firstly valued by a licenced valuer and the current market value established.


	That a Licenced Auctioneer be appointed to dispose of the properties on behalf of the Sheriff of the Northern Territory.
	That the advertising of the properties be firstly approved by the Sheriff as to the format and the wording of the advertisement.


	That the auctioneer apply the Sheriff's rates regarding commission etc pursuant to the Sheriff's regulations.


	That a reserve price be fixed prior to the auction and that the auction only proceed and the properties sold if the reserve is reached, or if the Sheriff decrees that the price offered is reasonable under all the circumstances.
	That all deposit monies be paid direct to the Sheriff and the balance of the purchase monies as per the contract of sale be paid at settlement date and that a bank cheque be drawn payable to the Sheriff, Supreme Court of the Northern Territory."

The sheriff confirmed the instructions from the defendant that Mr Weeks be appointed "to conduct the valuation of all four properties and to provide a comprehensive valuation report on   their market value".	In the meantime the sheriff sought advice from the Chairman of the Real Estate Institute of the Northern Territory as to the appointment of a person to be auctioneer.

On 21 September 1990 the deputy sheriff forwarded to the sheriff Mr Weeks' valuation and account for fees which amounted in all to $21,670, but were discounted to
$20,000.	In the accompanying letter Mr Weeks said that the fees were as recommended by the Australian Institute of Valuers and Land Administrators Incorporated.	The quantum of fees obviously took everybody by surprise, but it is not
suggested on the evidence or in argument before me that they
were not reasonable fees for the work performed.	The plaintiff contacted the defendant in regard to payment of the fees and, after clarifying how it was that Mr Weeks was appointed to make the valuations, was told by the defendant that the amounts owing under mortgages on the Titles were far in excess of the values of the properties and that to
sell them would result in a futile exercise for all concerned.	The plaintiff asserts that at no stage was she aware of the amount owing under the mortgages.
On 15 October the plaintiff wrote to the defendant confirming what had been done and that the sale was not to proceed.	Assuming that to be the case the plaintiff went on "I would be grateful if you could obtain from your client a cheque totalling $18,415 which will settle the Mr Weeks account and also cover the costs incurred by the Deputy Sheriff in Alice Springs who attempted to execute these warrants on my behalf.	Mr Stewart's account is assessed at
$415 and a copy of his invoices are also enclosed for your benefit."	The amount claimed was derived after allowing for the $2,000 previously paid.	By letter dated 29 October the defendant advised the plaintiff that its client did not wish to proceed to have the property sold and requested that no further action be taken on the warrants.	Objection was taken to the valuation fees of $20,000.

In the meantime Mr Weeks was demanding his fees from the plaintiff and by letter dated 16 November the Solicitor for the Northern Territory, acting on behalf of the plaintiff, wrote to the defendant seeking payment within
7 days of the amount of $18,415, otherwise the matter would be referred to the Court f·or determination.

It is not for me in this case to say what should have been done by either the plaintiff or the defendant to avoid the dispute which has arisen, nor adjudicate as to whether the Sheriff has a duty when in possession of a
warrant for sale of real estate to obtain a "kerbside" or any other valuation of the subject properties, (but see Anderson v Liddell (1968) 117 CLR 36; Owen v Daly (1955) VLR
442) or to make enquiries as to whether or not amounts owing on mortgages are likely to exceed the amount to be obtained upon auction.	This is an application on the part of the plaintiff under Regulation 19 of the Sheriff Regulations and the Court may make all necessary orders to enforce payment of "the fees or charges properly chargeable".

The sheriff is an officer of the Court appointed under the Sheriff Act (s. 5).	It is the duty of the sheriff to execute all warrants (s. 7) and it is provided ins. 20 that the sheriff may sell by public auction property of any kind taken in execution.	Fees are provided for ins. 25 whereby the sheriff may demand such fees relating to the execution of process as are fixed by the Regulations.	The Regulations are empowered to be made under s. 27 and extend to the amount and time of payment of fees payable to the sheriff, the settlement of disputes as to the amount of fees payable in any case and requiring the giving of security for payment of fees or the lodgement of a deposit on account of such fees.

The Regulations touch upon those various matters including Regulations 12 and 13 which refer to disputes as to the amount of fees and charges.	In particular,
Regulation 12 provides that in the case of the sheriff and the person liable to pay fees or charges differing as to the amount, then the same are to be taxed by the Master.	That has not been done.

Regulation 14 permits the sheriff to require a deposit of money in respect of fees properly chargeable by the sheriff, and an undertaking in writing to pay any further fees which may become payable beyond the amount so deposited.	Although deposits were made in these matters, there is no evidence that the undertaking was required.
Where an execution is withdrawn, satisfied, or stopped, the fees payable in respect of the execution should be paid by the person issuing the execution, or the person at whose instance the sale is stopped, as the case may be (Regulation 15).	Regulation 19 has already been set out in full and it is not disputed that the period of 7 days after demand in writing by the sheriff expired prior to the commencement of
these proceedings.


Regulation 22 states "The fees set out in the Schedule to these Regulations are payable to the sheriff in respect of the matters set out in the Schedule".	There follows a Schedule of "fees to be taken in sheriff's office".	The only express mention of a valuation within that Schedule is contained in Item 14 "for commission to the auctioneer or agent on sale by auction or private contract
(to include inventory, valuation, and compiling catalogue and preparing for sale)" - (various percentages depending upon circumstances).	Item 18 allows out of pocket expenses "incurred by bailiff or officer whilst executing any process, including postage and telegraphic and telephonic messages, and travelling expenses of assistants" in the sum actually and reasonably paid.	The sheriff is not a "bailiff or officer"  as to which sees. 5 of the Act.	The valuation fees were not incurred by a "bailiff or officer".	It seems that this item is there to protect the out of pocket expenses of those appointed to assist the sheriff whilst engaged on executing any process (s. 5(1)(b)).

Item 21 allows for any duty or service not provided for within the Schedule, but only in such sum as the Master may, upon special application, allow and there is no evidence of any such allowance.	Similarly, under Item 22, where the sheriff is necessarily put to, and incurs extra trouble and expense in the discharge of any duty incident to his office, the sheriff is entitled to such reasonable extra payment as the Master may, upon special application, allow. There is no evidence of any such allowance.

Regulation 19 is directed at the fees and charges properly chargeable in the sheriff's office and those fees and charges are set out in the Schedule.	Whatever criticisms may be made of the items set forth in that
Schedule (and there are many of them both as to form and the fees themselves) they are the only fees authorised under the Statute.	Additional fees and charges other than those specifically enumerated may be properly chargeable but only if allowed by the Master upon taxation.	Whether or not the valuation fees in this case ought to be allowed upon taxation is not for me to decide upon this application.

The application is dismissed.

