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IN THE MATTER OF
the Justices Act
AND IN THE MATTER OF an
appeal against a sentence imposed by the Court of Summary Jurisdiction at Alice Springs

BETWEEN:
BRIAN JABANUNGA BUTCHER
Appellant

AND:
COLIN FREDERICK GEORGE HAYMON
Respondent



CORAM:	KEARNEY J



REASONS FOR DECISION
(Delivered 30 August 1991)




By Notice of Appeal dated 19 April 1991 the appellant appealed against the severity of a sentence imposed on him by the Court of Summary Jurisdiction at Alice Springs on 8 April 1991 for an aggravated assault. He contends that the sentence of 6 months imprisonment was manifestly excessive.	The appeal was heard on 23 and
29 August; I rule on it today.
unless it be shown that there is some reason for concluding that the sentencing discretion of the Court below was improperly exercised; see Mason v Pryce (1988) 53 NTR 1 at pp.5-7 and Sultan v Svikart (1989) 96 FLR 457 at
pp.458-9.


There can be no doubt, in my opinion, that a sentence of 6 months imprisonment for a single punch to the head, inflicted in the circumstances outlined earlier, of the severity of which there is no evidence and as to which no lasting effects are alleged, is a very heavy sentence.
But it is not to the point that this Court may have imposed a lesser sentence, had it heard the case at instance.	The sentencing court was the Court of Summary Jurisdiction.		For the appellant to succeed he must establish that the learned magistrate's sentencing discretion was wrongly exercised.
The precise question is whether, in the circumstances of the case and of the appellant, he has shown that his sentence was "manifestly excessive."

When the sole ground of appeal is that a sentence is manifestly excessive, the observations of Martin Jin Flanigan v Barrett (1988) 7 MVR 31 at pp.39 should be borne in mind, viz:-



"Such a ground of appeal seems to me to be only appropriate where "some definite or specific error" [as that term is used
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routinely produced elsewhere, essential to the task of both Magistrates and appellate Courts in ensuring that like cases receive like punishment, irrespective of the different Magistrates or appellate Courts before whom each offender chances to appear."

On this question of the use of Court statistics see also Richardson v Sweeney (1987) 89 FLR 94 at pp.100-2.	As to the time element inherent in any such statistics see Tarry v Pryce (1987) 45 NTR 1 at p.7.	Where a "tariff"	is established, the sentences imposed by different magistrates should fall within that range, unless exceptional circumstances exist: see Clair v Brough (supra).

An aggravated assault charge of this type is unfortunately a common offence, notoriously so in
Alice Springs. But Mr Brown did not seek to argue that the sentence of 6 months imprisonment was well in excess of any current entencing "tariff" for this offence in
Alice Springs.	Contrast, for example, the approach taken by the appellants in Coultheard v Seears (1986) 2 NTJ 1441; Breed v Pryce (1985) 36 NTR 23; and Ngulkurr v O'Brien (1989) 64 NTR 36 at pp.37-8.	There is accordingly no material before me to show that there is a "tariff" for this offence in Alice Springs, despite its "run-of-the-mill" nature.	That is to say, there is nothing to suggest that the sentence imposed evinces a manifest discrepancy when compared with sentences imposed for offences of similar
5
being established, this Court is free to sentence afresh.


I consider, bearing in mind the circumstances of the offence and the plea of guilty, that the appropriate sentence in this case was one of 3 months imprisonment.
The appellant's prior record is such that he cannot receive the discount which a person with a better record would have been given.

The order of the Court is that the appeal is upheld and the sentence of 6 months imprisonment imposed on
8 April 1991 is quashed; in lieu thereof the appellant is sentenced to 3 months imprisonment.	To take account of the time he has spent in custody, I direct that his sentence be deemed to have commenced to be served on 12 August 1991.
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