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On Thursday 17 October, for reasons stated, I ruled that the record of interview of 30 March 1990 between Senior Constable Pini and the accused was excluded from the evidence to be placed before the jury, as a matter of discretion.

At that time, no transcript of the testimony on the voir dire was available.	I had to rely on my notes. The lack of a running transcript in the criminal trials in


the current sittings is a severe handicap to the practical administration of criminal justice in the Territory; it is a retrograde step.

A copy of the testimony on the voir dire is now available.	Reading it has strongly fortified my opinion that the record of interview should be excluded from the evidence to be placed before the jury.

Undoubtedly Senior Constable Pini and

Senior Constable Duncan believed that they fully understood what the accused had to say at the time of that interview. That is because both of them are experienced in listening to desert Aboriginal people speak.	To say that the accused speaks English is itself a misuse of the English language.
He understands short questions expressed in simple words very well.	He quickly gets lost when the questions are longer.	His understanding of English is limited.	His speaking English is very poor.

What is manifestly clear from the evidence on the voir dire is that although the two police officers honestly believed that they fully understood everything that the accused had to say, in several important respects their understanding was very much astray.	This emphasises the importance of a strict observance by interrogating police of
the words and spirit of the Anunga rules;	see R v Anunga (1976) 11 ALR 412.	The purpose of those guidelines is to ensure as far as may be that answers given are given voluntarily, and that any admissions are fairly obtained and that the record accurately reflects what the parties intended to convey.

In particular, where police officers are confident that they fully understand what an Aboriginal suspect is saying, but at the same time it is clear to them that the suspect is not, in the words of Anunga guideline number 1: "as fluent in English as the average white man of English descent",	they should in general refrain from interviewing him until they have secured the services of an interpreter competent to interpret between the accused's language and English.

Failure to do so may mean that the "complete and mutual understanding" between the police interrogator and the suspect, which is the object of that Anunga guideline, is lacking, and may well result, as here, in resulting admissions being excluded from the evidence to be placed before the jury.

Despite the improvements in Aboriginal education since 1976 when the Anunga guidelines were formulated, many
Aboriginal men and women, from their mid thirties upwards, who are not urban dwellers but live in small communities such as Kalkaringi or Dagaragu, do not have other than a fairly limited ability to communicate in the English language.	In other words, in outback Aboriginal Australia the need to observe the Anunga guidelines in the process of investigating crime should be very much to the forefront of the police investigator's mind.

The observations of the Full Court of the Federal Court in the case of Gudabi v The Queen (1984) 52 ALR 133 about the change in social conditions and values since 1976 must not be so applied that the Anunga guidelines are not observed in the many cases where it is necessary that they be observed.

In a situation where such people are to be interrogated, the use of a competent interpreter should be more the rule than the exception it appears to have become.
Equally, in court, when witnesses of this type are called to give evidence, in general the services of a competent and experienced interpreter should be utilised; this should also be the general rule rather than the exception it appears to have become.
Requests by the judges of this court for the provision of trained and skilled interpreters have been made for many years without apparent result; see, for example the observations by Muirhead J in the case of R v Banjo Anglitchi (unreported, December 1980).

These remarks are intended to draw attention to the need to improve the process of criminal justice in this respect, since the experience in the present case is by no means unique.	The importance of using competent interpreters, an increasingly better organised practice when non-English speaking immigrants appear before the courts, appears to be somewhat overlooked these days when it comes to non-sophisticated outback Aboriginal people.	That is a trend which must be smartly reversed in the interests of the better administration of the system of criminal justice in the Northern Territory.

