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REASONS FOR JUDGMENT
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This is an application on the part of the respondent for an order that the appellant provide security for costs of the appeal which is from a determination of the Workers' Compensation Court of 20 August 1991.

The application is made pursuant to r. 83.11 which provides that if a Tribunal, a
decision of which is subject to an appeal, has power to award costs in respect of proceedings before it, then this Court may, in special circumstances, order that such security as it thinks fit be given for the costs of the appeal. The Workers' Compensation Court, from which the appeal is brought, has power to make such order as to costs as it thinks fit (Workmen's Compensation Act s. 6B(1A)). The notice of appeal was filed on 17 September 1991. The summons seeking the order was filed on 1 October and it came on for hearing on 10 October. On that same day orders were made by consent that the Registrar of the Workers' Compensation Court deliver to the Registry of the Supreme Court the file in relation to the proceedings in that Court, and that the matter be referred to the Registrar of the Supreme Court for the purpose of listing the appeal for hearing. Those orders were made on that day by consent in accordance with Draft Minutes of Order signed by the solicitors for each of the parties. The respondent is thus proceeding in anticipation of the matter coming on to be dealt with in the usual course, and I find it a little unusual that it should at the same time be seeking an order for security for its costs. There is a patent inconsistency in the respondent standing by, if not encouraging the appellant to prepare for a hearing thereby necessarily incurring expense and, at the same time, pursuing the present application.

It is also troublesome that the solicitors on the record for the respondent are Messrs Ward Keller, but an affidavit sworn in support of the respondent's case on 3 October by Mr Morris asserts that he has the conduct to control of the action on behalf of the respondent. He is with the firm of Messrs Elston and Gilchrist whose name also appears on the back sheet to that affidavit and is endorsed "Solicitors for the Respondent". It seems more likely on the material placed before me by Mr Morris that he is the solicitor for the appellant.

The affidavit evidence of Mr Neill of Messrs Ward Keller is that during the course of the hearing of the application in the Workers' Compensation Court it emerged that the present appellant (the employer) did not then have and never had had any policy of workers' compensation insurance in respect of the respondent (worker). The determination of the Workers' Compensation Court was that the appellant pay to the respondent $91,095.05 plus the respondent's costs. Those
costs have not been taxed, but will amount to some thousands of dollars.


The award has not been paid by the appellant. Mr Neill goes on to depose he had been informed by Mr Morris that he acts for the Nominal Insurer established under s. 16D of the Workers' Compensation Act and that Mr Morris has also informed him that the Nominal Insurer is funding the appeal by Mr Wilson.

The Nominal Insurer administers a fund consisting of contributions made pursuant to
s. 16Q(3) of the Act, and other monies, out of which can be paid claims for payment against the Nominal Insurer where an employer defaults in payment of compensation due to a worker pursuant to the Act. The amount of any such payment becomes a debt payable by the employer to the Nominal Insurer. The Nominal Insurer is not a party to these proceedings.

Mr Neill goes on to dispose as to enquiries made regarding the financial position of the appellant which indicates that he has no real property in the Northern Territory, but at the time of the affidavit had a motor vehicle worth between $18,000 and $22,000 if it is assumed that it is in good average condition. Mr Neill is an experienced practitioner and has provided details to support his estimate that the respondent's costs of the appeal will be of the order of $10,000.

Mr Morris confirms that he acts for the Nominal Insurer. He takes issue with Mr Neill as to the respondent's prospective costs to a limited extent amounting to about $2,200.

Neither the appellant nor Nominal Insurer offered anything by way of security for costs for the appeal. The Nominal Insurer suggests that it would be bound to pay them if an order was made against the appellant by operation of s. 17A of the Act. That section provides that where the employer defaults in payment of any amount of compensation, the person entitled to it may make claim against the Nominal Insurer. For the purposes of the section "compensation" includes any costs payable to a worker by an employer in relation to a claim for compensation (ss. (4)(c)). I
do not need to decide whether the costs under consideration here are in relation to a claim for compensation; they are costs which may be payable to the worker by the employer, but they are in relation to an appeal. The statutory obligation upon the Nominal Insurer under s. 17B of the Act to pay to a person who makes a claim under s. 17A for compensation payable at the date of the claim or becoming payable thereafter may not extend to costs that may be awarded in favour of the worker against the employer. I consider the provisions of s. 17A and 17B of the Act to be an unsatisfactory basis upon which the respondent worker could confidently expect to recover any costs ordered to him.

The appellant has not provided any information to the Court as to his financial position. Such information as is available to those representing the respondent does not satisfy me that the financial position of the appellant is such as to make it likely that he would be able, if unsuccessful in the appeal, to pay the respondent's costs of the appeal. Under the long and well established practice of the Supreme Court of Victoria, the inability of an appellant to pay a successful respondent's costs of an appeal constitutes special circumstances within the meaning of the equivalent rules (Scerri v Northam Holdings Pty Ltd (1967) VR 674). Their Honours in the Full Court went on to say they saw no reason why that practice should not apply to a person who is granted legal assistance under the Legal Aid Act of Victoria, an analogous position perhaps to that prevailing in this case where the Nominal Insurer is financially supporting the appellant's appeal.

In Smail v Burton (1975) VR 776 the practice referred to was affirmed, but on the basis of ample authority referred to, it was further affirmed that it was well established that an application for security of costs should be made promptly; "If an appellant has expended sums of money preparing the appeal for hearing and all the matters necessary to be performed have already been performed and the appeal is ready for hearing, it would be patently unjust to permit a respondent who stood by and allowed that work to be done to come to Court and ask for security after such expenses have been incurred" (at p. 777). There has been no reason given in this case as to why the respondent was a party to encouraging the appellant to get on with his appeal and at the
same time seek an order for security of the costs of the appeal. The Court also referred to the position where an appeal involves points of law affecting a matter of public importance as being one of the circumstances which might be looked at in determining whether or not an order that the appellant provide security for costs would be made. For another case dealing with an appeal involving points of law of public importance, see Kardynal v Dodek (1978) VR 414.

A not dissimilar rule also prevailed in New South Wales and in Lall v 53 - 55 Hall Street Pty Ltd (1978) 1 NSWLR 315 the Court said:

"While there are reported decisions which are helpful as a guide, each case must be judged on its own merits as to whether special circumstances exist, leading the Court in its discretion to order security for costs of the appeal. The impecuniosity of an appellant may constitute a "special circumstance" leading the Court to order security, in that it is a circumstance which may deprive or delay a respondent receiving his costs of the appeal, if the appeal fails, which costs a successful respondent can usually expect he will actually receive. In an appellate situation, a respondent seeking security is in a stronger position than a defendant at first instance, to the extent that he has a decision in his favour, which is presumably right until displaced.

However, impecuniosity may not conclude the matter. Considerations of possible frustration of an apparently genuine appeal or concerning the subject matter of the appeal, such as appeals involving matters of great moment or the liberty of the subject, may provide reasons to refuse an order. The foregoing observations are made not to circumscribe the discretion, but in order to indicate its width".



At p. 316 the Court indicated that it was proper to proceed on the basis that the party against whom an order for security of costs was sought had virtually no assets if the applicant established sufficiently the prima facie impoverishment of that party and where the evidence could easily have been rebutted if it were not true. I would not think that where the only evidence is that the party against whom an order is sought had been known to be the registered owner of a motor vehicle said anything much about that person's impecuniosity or otherwise. The value of a motor vehicle may be rapidly diminished by any number of circumstances and much more would need to be known to assess its value beyond its make and year of manufacture.
The weight of the authorities in Victoria and New South Wales lead me to the view that impecuniosity of an appellant is a "special circumstance" within the meaning of the rule. There are good reasons why that is so, but, notwithstanding the establishment of the special circumstances, the discretion must still be exercised after taking into account all the circumstances of the particular case. No rules can be formulated in advance as to how the discretion should be exercised (per Rich
J. in King v Commercial Bank of Australia Ltd (1920) 28 CLR 289 at p. 292).


What weighs heavily with me in this application is the respondent's ambivalence. He cannot urge the appellant on in the preparation of the appeal for hearing and at the same time seek an order for security of costs which may well act as an effective stay to the appeal proceeding.

The application for security of costs is refused.

