

7

PARTIES:	PHILLIP JAMES HARLAN

	v

	GILLIAN RUTH HAYWARD


TITLE OF COURT:	SUPREME COURT OF THE NORTHERN TERRITORY

JURISDICTION:	SUPREME COURT OF THE NORTHERN TERRITORY

FILE NO:	JA37 OF 1995

DELIVERED:	7 May 1996

HEARING DATES:	30 January 1996

JUDGMENT OF:	Kearney J

CATCHWORDS

Practice - Northern Territory - Costs - Recovery of 
costs - Whether respondent should pay successful appellant’s costs in lower court - Whether appellant Court empowered by Justices Act 1928 (NT),to award those costs - Exercise of discretion

Justices Act ss77, 177(1), 177(2)(e)



REPRESENTATION:

Counsel:

	Appellant:	D.A. Norman
	Respondent:	R. Noble

Solicitors:

	Appellant:	Norman & Associates
	Respondent:	The Office of the Director of Public Prosecutions

Judgment category classification:	B
Judgment ID Number:		kea96010
Number of pages:		7

kea96010

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA

JA 37 of 1995

	IN THE MATTER OF  the Justices Act


	AND IN THE MATTER OF an appeal against conviction from the Court of Summary Jurisdiction at Darwin 



	BETWEEN:


	PHILLIP JAMES HARLAN
		Appellant

	AND:

	GILLIAN RUTH HAYWARD
		Respondent


CORAM:	KEARNEY J


RULING ON COSTS

(Delivered 7 May 1996)


	The appellant was convicted in the Court of Summary Jurisdiction at Darwin on 13 October 1995 on one count of stealing, upon a plea of not guilty, and one count of possession of a dangerous drug, upon his plea of guilty.  A third count in the Information was withdrawn by the prosecution during the hearing.  As to the stealing charge, the theft of various items had been alleged, but in the end he was convicted only of stealing 2 pairs of jeans.
	The appellant appealed to this Court against his conviction on the charge of stealing.  On 30 January 1996 I allowed the appeal, quashed the conviction and set aside the penalty imposed.
	Counsel for the appellant then applied for the costs of the appeal and of the hearing in the lower Court.  I awarded the appellant the costs of his successful appeal. I reserved on the question of the award of costs in the lower Court, in order to receive and consider written submissions from both parties.  I now rule on that application.

	The power to award costs
	As Mason CJ said in Latoudis v Casey (1990) 170 CLR 534 at p538:
“The old rule was that the Crown neither receives nor pays costs … notably in criminal proceedings”.

See also Tenthy v Curtis (1988) 55 NTR 1 at 5-9.
That rule, if it applied, has been displaced since 1991 in the Northern Territory, as regards the Court of Summary Jurisdiction, by s77 of the Justices Act (NT) (“the Act”) which provides as far as material:
“(1)	Subject to subsection (2) … where the Court finds a defendant not guilty of any offence on a complaint or a complaint is withdrawn, it may order the complainant to pay to the defendant such costs as it thinks fit.

(2)	The Court shall not make an order for costs under subsection (1) if -

(a)	the defendant’s actions or omissions in connection with the alleged offence were, in the opinion of the Court -

	(i)	unreasonable in the circumstances; and

	(ii)	contributed to the institution or continuation of the proceedings; 

(b)	the defendant’s actions or omissions during the course of the proceedings or in the conduct of the defence were, in the opinion of the Court, calculated to unnecessarily prolong the proceedings or cause unnecessary expense; or

(c)	in the opinion of the Court, there was sufficient evidence to support a finding of guilt but the defendant was entitled to an acquittal because of a minor procedural irregularity.”

The first question is whether the power in s77 may be exercised by an appellate court in relation to the costs of the proceedings from which the appeal was brought.
	The respondent submits that the power of this court to award costs on an appeal under the Act is derived solely from s177(2)(e) of the Act which provides:
“(2)	Upon the hearing of the appeal the Supreme Court may -

…

(e)	make such further or other order as to costs or otherwise as it thinks fit.”


The respondent further submits that the word “costs” in this paragraph must, by necessary implication arising by reference to the provisions in s178 for enforcement of those costs, be limited to the “costs of the appeal”.  However, this approach does not take account of s177(1) of the Act which provides, inter alia, that on appeal -
“…  the Supreme Court shall have all the powers and duties … of the Justices whose decision is appealed from.”


I conclude that this Court has discretionary power to make an order as to the costs of the appeal and of the lower court proceedings.

	The discretion to award costs
	In the exercise of the discretionary power to award costs under s77, general principles require the court -
“to apply the ordinary rule that a successful party is entitled to his costs unless there are reasons why he should be deprived of them.” 


See Cilli v Abbott (1981) 53 FLR 108 at p112.  As Mason CJ put it in Latoudis v Casey (supra) at p544:
 “[I]n ordinary circumstances, an order for costs should be made in favour of a successful defendant.”  


	Subsection 77(2) of the Act sets out when an order for costs must not be made.  None of those grounds (a), (b) or (c) were manifest here; the respondent did not rely on any of them in his written submissions.  In terms of (a) and (b) there is no evidence that the appellant’s behaviour contributed to the institution or prolongation of the proceedings.  I note that the respondent brought charges of the possession and supply of a dangerous drug at a time when the drug had not been identified, and then withdrew the charge of supplying a dangerous drug on the second day of the hearing.
	The position as it can now be seen is that the appellant was brought before the Court of Summary Jurisdiction on an Information containing three counts.  On the first count of stealing he has ultimately been acquitted.  On the second count he pleaded guilty at his first reasonable opportunity - that is, after the respondent had finally identified the drug.  The third count was withdrawn by the respondent at the close of the prosecution case. The hearing occupied parts of 2 days; the ultimate result went no further than the guilty plea on one count. The appellant was in no way to blame for the time which was taken.  Prima facie, I consider that the appellant should have his costs of the proceedings in the lower Court.  However, there is the question of what took place in that court as regards costs.

	The Magistrate’s refusal to award costs
	At the end of the hearing in the lower Court, the appellant had applied for costs under s77 on the basis that he had been found guilty of stealing only two items (valued at $44) out of the fifteen items (valued at $1471) alleged in the Information to have been stolen.  His Worship refused this application.
	The respondent submitted that in the absence of an appeal against that refusal, this Court had no power to award costs of the lower court proceedings.  Alternatively, even if there were a power to award costs, his Worship’s discretion in refusing costs had not miscarried.
	In order to determine whether or not his Worship’s discretion miscarried, it is necessary to examine the exercise of the discretion, in light of his Worship’s findings.
	The power in s77(1) to award costs arises only where the defendant is found not guilty of an offence or where the complaint is withdrawn. “Complaint” in s77 includes a charge of minor indictable offence, as here, if disposed of summarily; see s4.  The question of awarding costs is therefore consequential upon the result of the charge.  
	At the conclusion of the proceedings in the Court of Summary Jurisdiction, the appellant had been convicted on two of the three counts charged, though he had been acquitted of stealing most of the goods listed in the first count.  In the light of that outcome, I am unable to say that his Worship’s discretion miscarried at that stage, in refusing to award costs to the appellant.
	What then of the lack of an appeal against his Worship’s exercise of discretion?  Section 163 of the Act creates a right of appeal from a ‘conviction, order, or adjudication’ of the court on a ground which involves an error or mistake on the part of the Magistrate whose decision is appealed against.
	An order in relation to costs flows from the result of charges; it is necessarily a consequential matter.  When his Worship exercised his discretion, the appellant had just been convicted on 2 counts; no appeal against the refusal to award costs could meaningfully have been lodged.  The proper course of action was that taken by the appellant: that is, to appeal against the conviction and then, if successful, to apply for the costs in the lower court proceedings.  Such an application is considered by this Court in light of the outcome of the appeal.  That is the way it is normally done; see r.63.04(5).  The appellant has now been acquitted on the charge of stealing in the first count; the position as it was before his Worship when considering costs, has changed.

	Conclusion 
	I consider there is clear power to award the costs of the proceedings in the lower court, and no particular circumstances have been established which would warrant an exercise of the discretion against the appellant.  The appellant should have his costs of the proceedings of 20 September 1995 and 13 October 1995 in the Court of Summary Jurisdiction, as well as his costs of the appeal.
	Orders accordingly.

_____________________



