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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 101/96 FORMTEXT 
(9612165)
		BETWEEN:

		ALCOOTA ABORIGINAL
		CORPORATION
		and
		ARTHUR TURNER
			Plaintiffs

		AND:

		JUSTICE P R A GRAY in his capacity
		as ABORIGINAL LAND
		COMMISSIONER
			Defendant

CORAM:	THOMAS J

REASONS FOR JUDGMENT

(Delivered 8 November 1996)

	The plaintiffs have issued a summons on Originating Motion seeking judgment or an order in respect of the relief or remedy sought in the originating motion being:

	“1.	relief in the nature of prohibition to prohibit the defendant from performing or continuing to perform any function under section 50(1)(a) of the Aboriginal Land Rights (Northern Territory) Act (Cth) 1976 in relation to the application dated 18 March 1993, lodged with the defendant pursuant to the aforesaid section and described as the Alcoota Land Claim No. 145 (hereinafter referred to as “the Land Claim”);

	 2.	in the alternative, a permanent injunction to restrain the defendant from performing or continuing to perform any function under section 50(1)(a) of the Aboriginal Land Rights (Northern Territory) Act (Cth) 1976 in relation to the Land Claim; and

	 3.	costs.”

	At the interlocutory application, counsel for the plaintiff sought directions to the effect that the plaintiff be required to file a Statement of Claim and the defendant a defence within a prescribed time and the matter adjourned to a subsequent interlocutory hearing date.

	Order 56.01 of the Supreme Court Rules states as follows:

	“(1)	Subject to any Act, the jurisdiction of the Court to grant relief or a remedy in the nature of certiorari, mandamus, prohibition or quo warranto shall be exercised only by way of judgment or order (including interlocutory order) and in a proceeding commenced in accordance with this Chapter.
		 (2)	The proceeding shall be commenced by originating motion.”

	Accordingly, the plaintiff had no alternative other than to commence proceedings by way of originating motion.

	At the hearing of the interlocutory application, Ms Terrill appeared and advised that she had been instructed by the Central Land Council who were considering their position and whether or not they would ultimately seek to be joined as a party in these proceedings.  At this time they are not a party to the proceedings.

	Mr Reeves referred me to the powers this Court has under Order 4.07 which states:

“4.07	CONTINUANCE AS WRIT OF PROCEEDING BY
		ORIGINATING MOTION

	Where a proceeding in which there is a defendant is commenced by originating motion but ought by or under an Act or this Chapter to have been commenced by writ, or might in the opinion of the Court more conveniently continue as if commenced by writ -

	(a)	the Court may order that the proceeding continue as if it had been commenced by writ and may, in particular, order that any affidavit already filed in the proceeding shall stand as pleadings, with or without liberty to a party to add to those pleadings or to apply for particulars of the pleadings or that pleadings be served between the parties, and that the parties have discovery of each other; and

	(b)	by virtue of that order, the proceeding shall be taken to have been duly commenced for all purposes on the day the originating motion was filed.”

	It is pertinent to refer to provisions of Order 4.06:

“4.06	OPTIONAL COMMENCEMENT BY ORIGINATING MOTION

		A proceeding may be commenced by originating motion where -

(a)	it is unlikely that there will be a substantial dispute of fact; and
(b)	for that reason it is appropriate that there be no pleadings or discovery.”

	I accept the submission made by Mr Minogue for the defendant, that there is at this time unlikely to be a substantial dispute of fact between the plaintiff and the defendant.  If the Central Land Council are subsequently joined as a party then there may be a substantial dispute of fact between the plaintiffs and the Central Land Council.

	I do not consider there is reason at this stage of the proceedings to order pursuant to Rule 4.07 that the proceeding continue as if it had been commenced by writ and to make orders as to pleadings.

	I consider there are good reasons why the proceedings should have been commenced by originating motion as required by Rule 56.01 because the order sought is essentially seeking a review of the actions of a tribunal, the Aboriginal Land Commissioner.

	The procedure is prescribed by Order 45.05.  I refer to Order 45.05(7)(d):

	“(7)	On application to the Court under subrule (6), if the application is heard before the Master, the Master may, as appropriate -

	(d)	place the proceeding in the list of cases for trial and give directions for the filing and service of affidavits or otherwise.”

	I do not accept Mr Reeves’ argument that the words “or otherwise” mean that I can make orders for filing of pleadings.

	I agree with the submissions made by Mr Minogue that the correct procedure is that I place the proceeding in the list of cases for trial and give directions for the filing and service of affidavits.

	I will hear the parties as to the time limits to be imposed in respect of the filing of affidavits.

