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Nos 191 & 192 of 1993
IN THE MATTER of a Justices Appeal
BETWEEN:
MAXWELL JOHN HILL and PATRICK JOHN O’BRIEN
Appellants

AND:
N.F.D.
 

Respondent

CORAM: Mildren J

REASONS FOR DECISION
(Delivered 13 January 1994)

In these matters the Crown appeals against two sentences of imprisonment which were fully suspended by the Court of Summary Jurisdiction on the sole ground that the sentences were manifestly inadequate.

The first appeal (No. 192 of 1993) relates to the imposition of a sentence of imprisonment for the offence of indecent treatment of a child under ten years of age (s132 of the Code). This offence occurred on 18 July 1991. The victim in this case was the respondent‟s five year old daughter, who had been in foster care since she was six months of age. At the time, the respondent was having an access visit under the supervision of a welfare services worker, who had left the respondent and his daughter unattended momentarily on a beach. The respondent touched his daughter‟s vagina with his hand. The respondent pleaded guilty on 31 October 1991. The offence created by s132 carried a maximum penalty of seven years‟ imprisonment, although the Court of Summary Jurisdiction could not impose more than two years vide s121A(2) of the Justices Act. The court convicted the respondent, but without proceeding to sentence him, the respondent was ordered to be released upon


entering into a recognizance to be of good behaviour for two years. The bond, which was entered into on 26 February 1992, also contained conditions placing the respondent under the supervision of the Director of Correctional Services, and requiring him to undergo a sexual offence treatment program at the Tamarind Centre.

On 27 May 1993, the respondent was engaged in gardening and general maintenance work at a block of flats. The respondent had commenced work at the flats about a month before, and had befriended V, a nine year old girl and V‟s mother. Earlier that day the respondent had made enquiries as to the whereabouts of V‟s mother, and had learned that she was not going to be home. Later in the afternoon, he attended at V‟s residence who was at home alone. He spoke to V, and as he went to leave he took hold of her, hugged her and kissed her on the neck briefly, and then put his hand under V‟s dress or over V‟s dress and stroked her vagina. He then left, only to return soon afterwards to apologise. He went inside the unit, apologised to V, and then grabbed her by the shoulders and neck and forcibly kissed her on the mouth. The following day he was spoken to by police and made full admissions. He told the police he had “warning signs” in relation to V, and had gone to the Tamarind Centre to seek help, but had been told to come back on 28 May. This matter (No. 191 of 1993) first came before the Court of Summary Jurisdiction on 30 June 1993 when the respondent again pleaded guilty to a breach of s132 of the Code. After a number of adjournments to obtain a pre-sentence report and psychiatric reports, the Court of Summary Jurisdiction (constituted by the same magistrate who had dealt with the respondent in October 1991) convicted the respondent and found the breach of bond entered into in February 1992 proved. On 8 September 1993, the court imposed a sentence of three months‟ imprisonment in relation to the offence committed on 27 May 1993, and a sentence of one month‟s imprisonment in relation to the offence committed on 18 July 1991 (vide s6(3)(d) of the Criminal Law (Conditional Release of Offenders) Act which permits the court, on the breach of bond being proved, to impose any penalty the
court was empowered to impose if the offender had then and there been convicted of the offence with which he had been originally charged). Both terms were made concurrent and both terms were immediately suspended upon the respondent entering into a good behaviour bond for two years subject to conditions requiring supervision by the Director of Correctional Services and attendance at the Tamarind Centre to undergo a treatment program.

The respondent was then forty-seven years old. He was of low average intelligence. No prior convictions were alleged. He had a long history of alcohol abuse, and a long history of admissions to hospitals in Queensland and the Northern Territory mainly for depression subsequent to alcohol abuse. However his depressive episodes were part of a broader syndrome of Bipolar Affective Disorder which had been diagnosed consistently for the last  eight  years. He had severe impairments, suggestive of frontal lobe damage, in his capacity to formulate plans before attempting to solve complex problems, and in his capacity to learn from past errors. He had general traits of impulsivity and poor anticipation of consequences, and an acknowledged sexual preference for adolescent and pre- adolescent females. There were no grounds for assuming any causal connection between the Bipolar Affective Disorder and the offences; but his cognitive deficits were a significant contributing factor.

After his first conviction, the respondent had commenced treatment in a group-based sex-offender‟s program at the Tamarind Centre. He was unable to cope with this program and reverted to individual counselling sessions to foster a greater sense of responsibility and to train him in the basic strategies of „Escape and Avoidance‟ in order to acquire control over his tendency to offend.Over a lengthy period, the respondent had participated in these sessions and was able to learn avoidance rules. However, due to the frontal lobe damage, whilst he could learn these rules he repeatedly failed to apply them to himself. The respondent knew of these failures which he
deliberately kept secret from his therapists.

The court was advised that no form of counselling or therapy on its own was likely to prove successful, that the cognitive deficits were permanent, and that the only treatment option offering reasonable prospects of success was anti-libidinal medication. This form of treatment had a number of side-effects which had been explained to the respondent and who had nevertheless given his written consent to this treatment. The treatment required admission to a hospital as an inpatient for at least six weeks. After that it was proposed that he be placed in community accommodation offering an adequate level of monitoring and supervision and attend the Tamarind Centre daily to ensure, inter alia, that his medication was supplied and his compliance monitored. It was acknowledged that the success of the program depended upon the respondent‟s physical tolerance of the drugs over a long term and the continuation of his consent to this form of treatment. In some circumstances further hospitalisation could also be necessary. In addition, the report from the Tamarind Centre indicated that whilst the anti-libidinal treatment could be commenced if the respondent was in custody, there was a likelihood that imprisonment would precipitate a major depressive episode and a possibility that the whole of any sentence imposed would be spent in hospital.

The learned magistrate, in his remarks on sentence, indicated that the offending, whilst serious, was one where “the prospects of rehabilitation should prevail.” His Worship was not satisfied that the respondent had truly given his consent to anti-libidinal medication. Accordingly his Worship was not prepared to make this a condition of his bond, although he noted a willingness on the respondent‟s part to try the medication and to discuss it with his medical advisers. As to the breach of bond, his Worship took the view that the condition of the previous bond that he participate in a sexual offenders program was, in hindsight, misconceived.
Mr Wild QC, who appeared for the appellants, conceded that this was a very difficult sentencing exercise for the learned magistrate to resolve, and that the offences were at the lowest end of the scale for offences of this kind. Nevertheless he submitted that in all the circumstances the sentences were manifestly inadequate which he submitted could be demonstrated by the fact that the learned magistrate concentrated too much on the respondent‟s prospects of rehabilitation and gave no or inadequate weight to a number of other relevant factors (a) the fact that the second offence was committed whilst on a good behaviour bond for the first; (b) the level of premeditation involved in the second offence; (c) the need for general deterrence; (d) the impact upon the victim; (e) the general community abhorrence to such offences; (f) the failure to make the sentences cumulative. Mr Wild submitted that sexual offences against young persons generally warranted an effective and immediate custodial sentence; a fortiori where there are two separate offences. He submitted that the sentences ought not to have been wholly suspended although he conceded that a partially suspended sentence would not have been inappropriate.

During the course of submissions by Ms Cox, counsel for the respondent, she tendered with the consent of Mr Wild a further medical report dated 15 December 1993 which dealt with the respondent since his sentences by the learned magistrate. This report showed that the respondent voluntarily admitted himself to Ward 9 at the Royal Darwin Hospital as an inpatient on 7 September 1993 for the purpose of having the anti-libidinal medication and was discharged and placed in the community on 3 December 1993. The report stated that he has satisfactorily undertaken the treatment, there were no untoward side-effects, and that tests indicated that the medication was effective. Since 3 December 1993, the report states that he has attended the Tamarind Centre daily following the original plan of management which was being closely monitored by the staff of the Mental Health Service. The purpose of this report was not entirely clear. Where this Court receives fresh evidence pursuant to s176 or 176A of the Justices Act, the nature of the
appeal changes from an appeal in the strict sense to a re- hearing de novo, and the function of this Court is to form its own independent assessment of the material put before it and give judgment as if it were a court of first instance: see Seears v McNulty (1987) 28 A Crim R 121 at 127-8. Yet neither party invited me to deal with the appeals in this manner and both counsel proceeded on the basis that it was necessary, for the appeals to succeed, for the appellants to show error on the part of the learned magistrate in the court below. Having regard to the approach taken by the parties I can only assume that this material was placed before me on the basis that, if error had been shown and I felt it necessary to re-sentence the respondent, I could then have regard to it.

Accordingly, this being a Crown appeal, the relevant principles to be applied in the first instance are those set out in cases such as R v Tait & Bartley (1979) 24 ALR 473 at 475-7.

To begin with, I should make it clear that the Crown did not, and does not now, seek to appeal the original orders made in February 1992 in relation to the first offence. So far as that offence is concerned, these appeals concern only the sentence imposed by the learned magistrate on 8 September 1993 following proof of the breach of bond.

Ms Cox submitted that the sentences were not manifestly inadequate. She submitted that it is not enough that I might feel that the sentences were light or that I myself might have imposed a more severe or different sentence: see R v Tait & Bartley, supra, at 476. I accept this; in a case such as this, the Crown, in order to succeed, must persuade me that the sentences are so inadequate as to be “unreasonable or plainly unjust” so that I might “infer that in some way there has been a failure properly to exercise the discretion which the law reposes in the court of first instance”: see House v The King (1936) 55 CLR 499 at 505.
Ms Cox submitted that there was no general policy that offences of this kind inevitably called for an actual custodial sentence. Mr Wild did not refer me to any previous sentences to establish that there is a tariff for this kind of offence. I do not find this surprising; offences against s132 of the Criminal Code vary widely in their individual circumstances. Ms Cox, on the other hand, referred me to two previous examples where this Court imposed wholly suspended sentences for offences against s132 of the Code. The first was the case of R v Cardi and Chipping (unreported, Asche CJ, 13/8/92). In that case Chipping pleaded guilty to a number of offences including indecent dealing with a child under fourteen years (s132), gross indecency with a child under fourteen years (ss129(1),(2)); and indecent assault  of a child  under  fourteen  years (ss188(1),(2)). There were five counts altogether. The maximum penalty he faced was fourteen years imprisonment. The victims in each case were thirteen year old girls. The offences took place over a period of about six months. The accused had no prior convictions. The offences involved no violence and included activities such as placing a hand on the vagina of one of the girls (for which he received a six months head sentence) as well as more serious matters. The prisoner in that case received a total head sentence of three years‟ imprisonment which was wholly suspended. The second case was R v Wegert (unreported, Gray J, 30/4/91). In that case the prisoner pleaded guilty to two counts of indecent treatment of a boy under ten years of age. In each case the prisoner had fondled the victim‟s penis. There was no violence used. The prisoner was a single man, aged forty-eight and a partial quadriplegic living on an invalid pension, who had no prior convictions. The pleas were late, and did not persuade the court that there was any remorse. The prisoner was sentenced to eighteen months‟ imprisonment on each count (concurrent) but the sentences were wholly suspended.

Having regard to both of those matters, as well as to other matters referred to during the course of those decisions, I do not think it can be said that immediate imprisonment is
necessarily the general rule in cases of this kind unless special circumstances exist warranting some other disposition.

The next point is that the second offence occurred whilst the respondent was placed on a bond for the same offence in 1991. I accept that this is usually an aggravating factor, but in my view the learned magistrate was entitled to take the view, on the material before him, as he apparently did, firstly that the respondent had a limited capacity to learn from his past errors due to his frontal lobe damage; secondly that the conditions of the bond covering his future treatment had assumed he had an intellectual capacity he did not in fact have and that the bond was to that extent misconceived. As to the premeditation shown in the offence, I am not persuaded that the learned magistrate overlooked this factor or failed to give it due weight. His Worship specifically  referred  to the relevant factors concerning premeditation in his remarks on sentence.

As to general deterrence, his Worship said that this was not an important consideration in this type of offending. I do not agree with that statement as a statement of general principle applying to offences of this kind. But I think that his Worship‟s remarks must be read in context. Firstly, the respondent had a mental impairment, and it is well established that offenders in this category are not suitable vehicles for deterrent sentences: se Anderson [1981] VR 155; (1980) 2 A Crim
R 379; Man (1990) 50 A Crim R 79. Secondly, the prosecutor had virtually conceded, in the court below, that general deterrence was not an important factor. It is not now open to the Crown to argue otherwise: see Tait v Bartley, supra, at 476-7.

In my view, the general approach of the learned magistrate is not seriously open to criticism. The respondent‟s psychiatric and mental condition was such that a suspended sentence of imprisonment on appropriate conditions designed to enhance the respondent‟s rehabilitation was entirely appropriate. The learned magistrate was, perhaps, somewhat over-cautious in deciding not to require the respondent to undertake anti-
libidinal medication as a condition of his bond, but Mr Wild did not complain of this, and in the circumstances I am not prepared to say that the learned magistrate‟s approach was unsound. The approach he took was similar to that approved by the Court of Criminal Appeal, Victoria, in the case of McCracken (1988) 38 A Crim R 92 (which was factually similar to this case). Clearly the learned magistrate expected that the respondent would probably undergo that treatment, once his informed consent was given (and I note that as events have turned out, that is what has happened). The main purpose of the criminal law is the protection of the community (see Channon v R (1978) 20 ALR 1 at 5) and there are cases, such as this one, where the community is best able to be protected by a disposition designed to ensure, as far as possible, that the offender is treated appropriately for his condition : cf Yardley v Betts (1979) 22 SASR 108 at 112.

As to the length of the head sentences, it may be that I myself would have imposed a somewhat longer total head sentence than three months, but I am not persuaded, in all the circumstances of this case, the learned magistrates‟s discretion has miscarried. The Crown concedes that the offences were very much at the bottom end of the scale. I note that in McCracken‟s case, the court had not even proceeded to conviction, and this was not interfered with on appeal. There were somewhat unusual reasons for that course in McCracken‟s case; but in this case sentences of imprisonment  have  been imposed. Although suspended, they are still terms of imprisonment: Wood v Samuels (1974) 8 SASR 465 at 468.

Finally, I am not persuaded that the learned magistrate erred in not making the sentences cumulative. The respondent‟s behaviour was compulsive. It is clear that he had a limited capacity to control his actions, due to his cognitive deficits which compromised his capacity for self-regulation and to be able to apply the avoidance rules he had been taught. He apparently tried to seek help from the Tamarind Centre but was unfortunately not able to be seen at the time. In these special
circumstances I am not persuaded that the learned magistrate erred in making the sentences concurrent, although I myself may not have been inclined to do so. The learned magistrate was entitled to take the view, as he apparently did, that a total head sentence of three months‟ imprisonment was sufficient. In Mills v The Queen (188-9) 166 CLR 59 at 63 the High Court said that where the totality principle falls to be applied “an appropriate result may be achieved either by making sentences wholly or partially concurrent or by lowering the individual sentences below what would otherwise be appropriate in order to reflect the fact that a number of sentences are being imposed. Where practicable, the former is to be preferred.” The course taken by the learned magistrate does not offend this principle.

Accordingly, the appeal is dismissed.

