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The plaintiff claims damages for breach of contract, unconscionable conduct and breach of section 52 (s52) of the Trade Practices Act in respect of failure by the defendant to provide the plaintiff, David Flint, and his wife with a round the· world trip for two which the plaintiffs had won in a competition conducted by the defendant. The plaintiff also seeks restitution of the money the defendant saved by reason of its wrongful conduct on the basis that the defendant was thereby unjustly enriched.

The plaintiff, Mr David Flint, is a successful car salesman in Darwin. From 1967 until 4 January 1988 he carried on business with several partners from time to time at Bridge Autos on the Stuart Highway Darwin. Since 1968 Bridge Autos has been a franchisee of Toyota in both commercial and passenger vehicles. On 16 August 1983, Bridge Auto Sales and Service Pty Ltd, as trustee for the Bridge Unit Trust T/As Bridge Autos Toyota ("Bridge Autos"), entered into a dealership agreement with Thiess Toyota Pty Ltd (Exhibit P2 "Distributor Documents pp 43-63). The directors of Bridge Autos were the "Dealer Principals" being


David Ernest Flint and Anthony Thomas Shaw. Mr Flint is described_ as the "Dealer Principal" (Exhibit P2 "Distributor Documents" p 63). on 7 January 1988, Bridge Auto Sales & service Pty Ltd changed its name to Stafed Pty Ltd (Exhibit P2 "Distributor Documents" p 34). Mr Shaw ceased to be a director of stafed Pty Ltd in or about November 1992. The current directors of stafed Pty Ltd are Mr David Ernest Flint and his wife (transcript p 43.5). on 4 January 1988 Mr Flint sold his interest in Bridge Autos to Henry and Walker Group Ltd. A settlement statement in respect of the sale (Exhibit P2 "Distributor Documents"), including the sale of Mr Flint's interest in "Bridge Autos Machinery and Land", was $3,671,559.76.

on 8 August 1986, Mr Flint and Mr Shaw, who were at that time directors of Bridge Auto Sales & Service Pty Ltd, both accepted an offer from the defendant company to renew the dealership agreement for a further three years (Exhibit P2 "Distributor Documents" pp 37 and 38).

During the time that Mr Flint and Mr Shaw conducted the business of Bridge Autos, they were equal partners. Mr Flint had primary responsibility for sales and Mr Shaw had primary responsibility for administration and finance. In the agreement dated 16 August 1983, Mr Flint was nominated as the Dealer Principal and Mr Shaw as General Manager (Exhibit P2 "Distributor Documents" pp 43-63). However, in fact both Mr Shaw and Mr Flint were Dealer Principals as they were equal· partners in the business, this was known to Toyota who addressed them both as Dealer Principals (Exhibit P2 "Distributor Documents" pp 37 & 38).

During the late 1970 1 s, Toyota first introduced incentive schemes for dealers including Bridge Autos. This involved a dealer being set a particular target for the sale of new Toyotas. If it achieved that target it would win a prize, usually in the form of an overseas trip. Mr Flint and Mr Shaw, being equal partners in the dealership, had an arrangement between themselves as to who would take a particular overseas trip.
By 1978 Bridge Autos became one of the ten most successful Toyota co:mmercial vehicle dealers in Australia, earning it membership in the Top Ten Club of Toyota. With continuing success over the next few years, Bridge Autos won a number of incentive awards involving overseas travel.

Mr Flint and Mr Shaw would work out between themselves whose turn it was to take each trip and nominate the agreed person to Toyota.

Paragraph 15, of the Amended Statement of Claim dated 15 November 1993, details the particulars of the trips which the Bridge Autos dealership had previously won.

"PARTICULARS

DATE OF TRIP
 DESTINATION
 RECIPIENT OF PRIZE
LARGE/SMALL TRIP

18.09.1980
JAPAN
SHAW
LARGE
20.11.1981
MALAYSIA
PLAINTIFF
LARGE
17.11.1982
FIJI
SHAW
SMALL
31.05.1983
CLUB MED
PLAINTIFF
SMALL
27.10.1983
JAPAN
PLAINTIFF
LARGE
17.09.1984
HONG KONG
SHAW
SMALL
05.03.1985
JAPAN
SHAW
LARGE
31.07.1985
PHUKET/
PLAINTIFF
SMALL
SINGAPORE
	In October 1987 the Defendant, as part of a sales promotion for Toyota motor vehicles known as "Hammer Holdens" to be conducted during October, November and December of 1987,: promised to certain of its Dealers and alternatively Dealers Principals including the Plaintiffs that if certain of its dealers including Bridge Autos achieved 100% of car sales targets and 100% of commercial sales targets fixed for those dealers including Bridge Autos during each of the months of October, November and December 1987, the Defendant would award to those Dealers or Dealer Principals including the Plaintiffs a trip to the United States of America known as the "Top Dealer USA Study Tour" (hereafter called "the Top Dealer Tour").


	In November 1987 the Defendant varied the prize offered for the Top Dealer Tour as follows:-

"All Dealer Principals who qualify for the USA trip can now take their wife or partner courtesy
·of Toyota"."


The plaintiff claims that:

"18. Due inter alia to the efforts of the Plaintiff David Flint, Bridge Autos achieved the sales targets for October, November and December 1987 and the Plaintiffs or any one of them became entitled to and the Defendant became contractually obliged to award to one or both of
them or to whomever may be nominated by the First Plaintiff or Shaw, the Top Dealer Tour as varied.
19. In January 1988 the Defendant, in breach of its obligation to the Plaintiffs to award the Top Dealer Tour to one or both of them or to whoever may be nominated by the Plaintiff David Flint and Shaw pursuant to the Flint/Shaw agreement, awarded the Top Dealer Tour to Shaw."

It was stated on behalf of the plaintiff that this trip was particularly important to Mr Flint. This was because it was to include a trip on the Concord between N w York and the United Kingdom. It was a very lavish trip containing a large number of extras, five star hotel accommodation, first class travel on international flights and business class travel. Mr Flint gave evidence that he also considered the trip to be a very good farewell gift to himself, to say goodbye to Toyota after 20 years of dedicated service (transcript p 55). Mr Flint gave evidence that another important aspect of the trip to him was that he could say goodbye to all the other Toyota dealers around Australia whom he had got to know very well over a number of years. This included some very high profile Toyota dealers interstate who had been significant achievers in their field and who had previously travelled on overseas trips with Mr Flint. It was agreed between the parties that the value of the study tour to the USA, as at its date, was $27,285 (Exhibit Pl).

On 5 January 1988, Bridge Autos, following the sale of his interest by Mr Flint on 4 January 1988 now trading as Bridge Autos (Darwin) Pty Ltd, were formally advised that they had won
the "Hammer Holden" prize (Exhibit P2 "Competition Documents" pp 41-42)._

On 3 March 1988, the defendant, Thiess Toyota Pty Ltd, entered into a dealer agreement with Bridge Autos (Darwin) Pty Ltd (Exhibit P2 "Distributor Documents" pp 3-29). Mr Anthony Shaw is nominated as the Dealer Principal of Bridge Autos (Darwin) Pty Ltd.

On 25 March 1988, the defendant, by letter to Messrs Mildrens, Barristers and Solicitors for Mr Flint, advised that the trip won by Bridge Autos Toyota had been awarded to the nominated Dealer Principal, Mr Tony Shaw. In this letter the defendant advised Mr Flint's solicitor that they did not recognise the business conducted by Mr Flint, Mobil Jabiru and Kakadu Motors Pty Ltd, as being an independent dealer, but an agency to Bridge Autos (Darwin) Pty Ltd (Exhibit P2 "Correspondence" p 1).

This was the first time that Mr Flint was formally advised he would not be awarded the prize trip to the U.S.A.

on 16 April 1988, the "Hammer Holden Study Tour" commenced and concluded approximately two weeks later.

It is not in dispute that Mr Flint did not participate in the study tour.

The plaintiff further claims:

"2 o • By a further agreement made between the Plaintiffs and Shaw in March 1988, it was agreed the Plaintiffs and Shaw that pursuant to the Flint/Shaw agreement the Plaintiff David Flint would be awarded the Top Dealer Tour.

	In March 1988 or thereabouts the Plaintiffs Shaw	communicated		to	the	Defendant	that Plaintiff	David	Flint		would	receive		the Dealer Tour from the Defendant.

 and the Top

	At all material times the Plaintiffs relied upon the Defendant's promise to award the Top Dealer

Tour should Bridge Autos sales targets be achieved and further relied upon the Defendant's
·conduct that it would award the Top Dealer Tour to either one or both of the Plaintiffs in accordance with the Flint/Shaw agreement.
	In reliance upon the matters referred to in paragraph 22 hereof the Plaintiffs acted to their detriment and the Defendant knew or expected them to do so.
	In breach of its obligation and further. or in the alternative, unconscionably the defendant has refused to award the Top Dealer Tour to either of the Plaintiffs.
	Further and in the alternative, at all material times:
	the Defendant was a corporation; and
	the	Defendant	was	engaged	in	trade	or commerce;

within the meaning of those terms as used in the Trade Practices Act 1974 (Commonwealth).
	Between October 1987 and December 1987, the Defendant represented to the Plaintiffs that it was and would remain the Defendant's intention that if Bridge Autos achieved its sales targets, it would award the Top Dealer Tour award to either one or both of the Plaintiffs in accordance with the Flint/Shaw agreement ("the Representationj).

PARTICULARS
The	Plaintiffs	rely	on	their	particulars	of paragraph 16 hereof.
	The Plaintiffs relied upon the Representation. PARTICULARS

The	Plaintiffs	rely	on	their	particulars	of paragraph 23 hereof.

	In breach of Section 52 of the Trade Practices Act 1974 (Commonwealth), the Defendant has engaged and continues to engage in conduct that is misleading or deceptive or likely to mislead or deceive in that, in spite of the fact that to the knowledge of the Defendant Bridge Autos achieved its sales targets, the Defendant has failed and refused to award the Top Dealer Tour award to either one or both of the Plaintiffs in accordance with the Flint/Shaw agreement.



28A. Further	an	(sic)	in	the	alternative,	the Plaintiffs say that by reason of the breach of
·contract, unconscionable conduct and further, or in the alternative, breach of Section 52 of the Trade Practises (sic) Act 1974 by the Defendant as aforesaid the Defendant has been unjustly enriched.

Particulars of Unjust Enrichment
The Defendant was unjustly enriched by the wrongs it committed in that it saved and avoided the expenditure it would otherwise have made on the Plaintiff's trip.
	AND THE PLAINTIFF CLAIMS:
	damages for breach of contract;
	further and in the alternative, a declaration that by failing and refusing to award the Top Dealer Tour award to either one or both of the Plaintiffs in accordance with the Flint/Shaw agreement, the Defendant has engaged and is engaging in conduct that is misleading or deceptive or is likely to mislead or deceive in breach of Section 52 of the Trade Practices Act 1974 (Commonwealth);


{c)		damages pursuant to Section 82 of the Trade Practices Act 1974 (Commonwealth);
	alternatively, an order pursuant to Section

87 of the Trade Practices Act 1974 (Commonwealth) compensating the Plaintiffs for the loss or damage they have suffered and will continue to suffer by reason of the Defendant's continued failure and refusal to award the Top Dealer Tour award to either one or both of the Plaintiffs in accordance with the Flint/Shaw agreement;

	further and in the alternative, damages for unconscionable conduct;
	further and in the alternative, restitution of the enrichment unjustly received by the Defendant from the commission of the breach of contract, unconscionable conduct and/or breach of Section 52 by the Defendant;
	interest;
	costs."

The defendant denies that it was in breach of contract, unconscio able conduct and breach of s52 of the Trade Practices Act.

The defendant denies that it:
	was enriched either unjustly or at all,
	saved and/or avoided expenditure,


by refusing to select the plaintiff, David Flint, as the recipient of the prize and says that it offered the prize to Anthony Thomas Shaw who refused to accept it.

In essence the defence is that the prize was awarded to Bridge Autos (Darwin) Pty Ltd which was the appointed dealer at the time. It denies that the plaintiff, David Flint, relied upon a promise that he would be entitled to participate in the "Top Dealer Tour" and the defendant denies that it ever conducted itself to the effect that the "Top Dealer Tour" would be awarded to the plaintiff.

I review the evidence and make the following findings of fact.

I found Mr Shaw to be a truthful and credible witness. I accept his evidence that prior to 1987 the dealership had been the recipient of a number of awards from Toyota. Mr Shaw and Mr Flint had agreed between themselves who wouid be nominated to take a particular trip. Toyota had never indicated there was any restriction on the right of the dealership to choose whether it was himself or Mr Flint who took the trip. This aspect is not in dispute between Mr Flint and Mr Shaw. There was an agreement between Mr Flint and Mr Shaw as to how the trips were to be divided between them and that the "Hammer Holden" prize offered in 1987 was to go to Mr Flint if the dealership was successful in winning the prize. However, I consider it relevant to note that the defendant was not party to any such agreement, it was purely an internal arrangement between Mr Shaw and Mr Flint.
On 2 September 1987 Mr Shaw forwarded a letter to Toyota concerning the buying out of Mr Flint's share in Bridge Autos by Henry and Walker (Exhibit P3).

I accept Mr Shaw's evidence that with the introduction of a competition such as the "Hammer Holden" the consequence is the dealer becomes more active in advertising and more aggressive in the selling. With the advantage of receiving a bonus it is more likely the dealer will accept a deal from the customer even if there is no profit in it. The presence of the trip is an incentive to the sales manager and sales staff to try a bit harder to sell cars. Mr Shaw attended a farewell dinner given by Mr Flint in January 1988. His evidence is Mr Flint made no reference at dinner to the trip. I accept the evidence given by Mr Shaw that he attended a meeting at the offices of Cridlands and Bauer on 4 January 1988 when the agreement to sell Mr Flint's share in Bridge Autos was signed. At the meeting, Mr Flint asked that it be included as a term of the agreement that Mr Flint was entitled to the trip. Mr Bailey, as the representative for the purchaser, indicated that it wasn't to form part of the sale agreement, the trip was a matter between Mr Flint and Toyota.

I accept the evidence of Mr Shaw that present at this meeting at Cridlands' solicitors, was Mr Flint, Mr Livesley from Mildrens acting for Mr Flint, Mr Bailey who was the person who did the negotiations on behalf of the Henry and Walker Group and Mr Shaw, negotiating on behalf of Bridge Autos --Sales and Service. I accept as true and correct the evidence given by Mr Shaw as to what occurred at that meeting which appears in the transcript of evidence pp 31-32. The evidence of Mr Shaw on this aspect is supported by the evidence of Mr Bailey. Mr Bailey gave evidence that at the meeting on 4 January 1988 in the office of cridlands, there was a written sale agreement prepared ready to be signed.

Mr Bailey stated either Mr Flint or his counsel asked for the trip to be included in the contract as an exclusion from the sale of the assets. I accept Mr Bailey's evidence that he told Mr Flint that the trip was not to be mentioned in the agreement

and if there was to be any alteration to the agreement the deal was off.. Mr Flint signed the agreement.

Following the sale of Bridge Autos on 4 January 1988, Mr Shaw was told in discussions with Toyota that they considered Mr Flint was no longer a Dealer Principal for Toyota. Toyota offered the trip to Mr Shaw as the Dealer Principal of the successful company. In an attempt to keep the peace, Mr Shaw offered Mr Flint $10,000 as compensation for not taking the trip. Mr Flint refused this offer and obtained an injunction to prevent Mr Shaw from taking the trip. Under cross examination Mr Shaw agreed that it was obvious to him that the beneficiary of the prize trip offered by Toyota in the "Hammer Holden" competition was the dealership, i.e. Bridge Autos. Under the terms of their dealership agreement, Toyota dealers were required to participate in these types of competitions. They also participated to maintain their market share and gain whatever additional bonuses were offered in the competition. I accept Mr Shaw's evidence that in 1987, prior to the competition in October 1987, the dealership was not making a profit. In October and November 1987 the first two months of the competition the dealership did make a profit in the new car department (Exhibit D1). As a share holder in Bridge Autos, Mr Flint benefited from that profit.

This prize was a study tour which was a different direction for Toyota (transcript p 27). Dealers would have an opportunity to learn something instrumental in helping their dealership.

I accept Mr Shaw's evidence that it was not until late December 1987 that anyone could know who won the prize because the final sales numbers could not be known earlier. Mr Flint said he wanted the trip to be included in the contract for sale as an exclusion from the sale of the assets. Mr Bailey's reaction to that was that the question of the trip was a matter between Mr Flint and Toyota. There was never any suggestion that the purchasers, Henry and Walker, would acquire the right to the trip. Mr Bailey told Mr Flint that the trip was not to be included in any aspect of the written sale agreement and if the document was to be changed then the deal was off. Mr Bailey
10

could not recall Mr Flint leaving the room but stated there was a sequence of events and eventually the document was signed without any alteration (transcript pp 180 and 183). Mr Flint's evidence on that aspect is that in conversation with Mr Bailey, at the office of Cridlands on 4 January 1988, he made it quite clear that whilst he was selling some of the assets of Bridge Autos, one of the assets he was not selling was the trip, he intended to retain that as an asset of his own. On Mr Flint's evidence, Mr Bailey had replied that he had no interest in the trip and he was perfectly happy for Mr Flint to keep the trip. Mr Flint's evidence is that there was no suggestion at any time of an alteration to the written agreement (transcript pp 57-58).

Under cross examination Mr Flint denied that he had asked for a statement in the written agreement to the effect that the trip not be included in the sale. He denied that Mr Bailey had said if there was to be any such alteration to the agreement the deal was off.

I have had the opportunity to hear the evidence of Mr Shaw, Mr Bailey and Mr Flint and to observe the manner in which they gave their evidence. I prefer the evidence of Mr Shaw and Mr Bail y and do not accept the evidence of Mr Flint. I find as a fact that at the meeting on 4 January 1988 Mr Flint requested that the prize trip, which is now the subject of this action, be referred to in the written agreement as being excluded from the assets sold by Mr Flint. I accept the evidence of Mr Shaw and  Mr Bailey that Mr Bailey told Mr Flint if there was to be any alteration to the written agreement the deal was off. I find Mr Flint, after consulting with his solicitor Mr Livesley, did not press further for that clause to be included in the written agreement. The agreement was signed without alteration (Exhibit P4) and does not include any reference to the "Top Dealer Tour" prize.

I also accept the evidence given by Mr Shaw that the dealership had been operating unprofitably for quite some time and he was very anxious to arrange a sale of the dealership. Negotiations to sell the dealership to Henry and Walker started
11


before the competition commenced and were concluded by the signing of_ a written agreement on 4 January 1988. A letter dated
2 September 1987 from Mr Shaw to Thiess Toyota Pty Ltd, summarises the declining profitability of Bridge Autos (Exhibit P3). The letter sets out a resume of the proposed purchase of
Bridge Autos by Henry & Walker Group.
that letter states:
 The final paragraph of


" There is no doubt that Bridge Autos will not be able to survive and I believe the Toyota Product would suffer if access to the Bridge retail sites and Bridge customer faithfuls were lost. It is indeed unfortunate Bridge has been caught in the undercapitalised/highly geared situation (no doubt not the only dealers) when a severe downturn in the market occurred, but I trust you will appreciate the position and when assessing the overall situation of Darwin (65,000 population and stagnant) and future market potential, I hope you will agree that the proposal we now offer is the only viable alternative for the welfare of all parties concerned."

I find that it was very much in Mr Flint's own interest for the sale to Henry & Walker Group to proceed on 4 January 1988. I also accept Mr Shaw's evidence (transcript p 36) that it is normal for sales of dealerships of this size to take some months to negotiate and complete. Mr Shaw's evidence relating to the length of time it can take to sell a dealership is supported by evidence of Mr Sauvarin (transcript p 131).

I accept the evidence that it is a knowri fact in the motor industry that the negotiations for sale of dealerships can be protracted and take longer than may have been anticipated and sometimes fall through altogether. This is one reason why representatives of Toyota would not see the necessity during October, November and December to discuss with Mr Flint his eligibility for the trip. It was during that time too uncertain when, if at all, Mr Flint's interest in the dealership would be sold. The defendant was aware, during the period of the competition, that Mr Flint was proposing to sell his interest in the dealership. However, there could be no certainty that would be concluded before the prize trip was to be taken.
I find the prize offered by Toyota in the "Hammer Holden" competiti n was offered to the Toyota Dealer Principals of the Toyota agencies. It was specifically a "Toyota Top Dealers study Tour" of the United States that was being offered as a prize in the "Hammer Holden" competition. All·of the witnesses who have given evidence in these proceedings, both for the plaintiff and the defendant, except for Mr Flint himself, appear to have assumed that the prize could only be awarded to a Toyota Dealer.

Following the sale of his interest in Bridge Autos, Mr Flint was no longer a Toyota Dealer.		Mr Flint was incorrect in his assertion that he was the Toyota Dealer Principal of Mobil Jabiru and	Kakadu	Motors	Pty	Ltd.	I		accept		the	correct	pasition following 4 January 1988, was as set out in a letter dated 25 March 1988 from the defendant company to Mr Flint's solicitors (Exhibit	P2		"Correspondence"	p		1)  •	Mr	Flint	was		not	an independent dealer but an agency to Bridge Autos (Darwin) Pty Ltd.

Having heard the evidence of Mr Flint and observed the manner in which he gave his evidence I did not find Mr Flint to be a credible witness and I do not rely on the accuracy of his testimony. I have already made a finding that I prefer the evidence of Mr Shaw and Mr Bailey to the evidence of Mr Flint as to what occurred at the meeting in the office of Cridlands on 4 January 1988. There was no representative from Toyota at that meeting. I consider it reasonable to infer that as at 4 January 1988 it was more important to Mr Flint that the sale of his interest in Bridge Autos to Henry & Walker Group proceeded than to argue about his right to take the trip to the USA.

Mr Stark gave evidence that in December 1987 he attended a meeting with Mr Shaw, Mr Bailey and Mr Flint in the boardroom of the Bridge Autos dealership. Mr Stark was present representing Toyota, the other parties were seeking the approval of Toyota to a transfer of the franchise upon the purchase of Bridge Autos by Henry and Walker. Various aspects of the transaction were discussed including payment for real estate, cost of parts, plant and equipment. Mr Flint did raise the question of the "Hammer
Holden" Top Dealer's trip.	Mr Stark gave evidence (transcript p 217) th t he said words to the effect:

	David, as long as you're a Toyota dealer, or a dealer principal, you're eligible provided the requirements are obtained, you would - you would be eligible to go on a dealer trip, provided you are a dealer principal."


I found Mr stark to be a credible witness and accept his evidence as being true and correct. I accept Mr Stark's evidence that the discussion relating to the trip was not a major issue in the whole transaction and occupied only a couple of minutes in time (transcript p 218). I accept Mr Stark's evidence that the total price paid for the real estate and dealership was in excess of 3.6 million dollars. At the meeting in December 1987, Mr Stark was aware that the dealership at Bridge Autos may change hands. He had indicated Toyota's approval in principle to the sale. Mr stark was aware Mr Flint may no longer be a Toyota dealer. He was also aware, from conversations with Mr Flint during September, October and December, that if Bridge Autos did win the competition then Mr Flint was expecting to go on the trip. Mr Stark said that at the meeting at Bridge Autos in December 1987, he was not convinced that the transaction of the sale of the business would go through and if it did it could have been months away (transcript p 230).

Mr Bailey's evidence as to what occurred in the meeting at Bridge Autos in December 1987 supports the evidence given by Mr Stark. Mr Bailey gave evidence recorded at page 179 of the transcript of evidence as follows:

"And did a discussion take place with Mr Stark, Mr Flint and Mr Shaw about that and other aspects of the transfer?---There were certainly a discussion when approval was eventually granted.

And	can particular
-	because thought it
 you remember approximately when that conversation occurred?---I would - I would of the sequence of events,  I  would've was mid December.

Can you remember where the conversation occurred?---It was in the boardroom of Bridge Autos.
In Darwin?---In Darwin, yeah.
I mentioned Mr Flint, Mr Shaw and Mr stark being present, does that accord with you recollection?-- That's correct.
was there anyone else present apart from them?---I don't believe so.
During that discussion was the question of the trip that you mentioned before raised by Mr Flint?---Yes.
Did Mr Stark say something to Mr Flint about the trip?---Mr Stark col!1lllented that in response to Mr Flint, that 'While ever you remain a Toyota dealer, you don't have a problem.'

Can you recall any other conversation about the trip during that particular - - -?---No, I don't believe so, no."

I considered Mr Bailey to be a credible witness and that his evidence supports evidence given by Mr Stark.

Mr Flint has denied that any conversation took place between himself and Mr Stark in which Mr Stark told him that as long as he remained  a Toyota dealer he could take the trip (transcript p 96).

I do not accept Mr Flint's evidence on this aspect. Having had the opportunity to hear the evidence of Mr Stark, Mr Bailey and Mr Flint and observe the manner in which they gave their evidence, I prefer the evidence of Mr stark.and Mr Bailey and where their evidence conflicts with the evidence of Mr Flint, I reject the evidence of Mr Flint. I find that Mr Flint was informed by Mr Stark in December 1987 that as long as he remained a Toyota dealer he could take the trip.

There is a conflict on the evidence between Mr Flint and Mr Sauvarin as to a conversation they had relating to the trip. Mr Flint's evidence (transcript p 53) is that Mr Sauvarin said words to the effect - "it's been called a study tour because Toyota were concerned about the aspects of the taxation liability if it wasn't called a study tour. If it was purely treated as a holiday then it may raise questions of taxation". Mr Sauvarin
is the national manager for market representation in Australia for Toyot . In 1987 he was the regional manager for Northern Territory Toyota. Mr sauvarin has given evidence (transcript p 133) that he did not discuss the tax implications of the Top Dealer study Tour with Mr Flint. I found Mr Sauvarin to be a truthful and reliable witness. I accept his evidence, and where his evidence conflicts with evidence given by Mr Flint I prefer the evidence of Mr Sauvarin and reject the evidence of Mr Flint.

My impression is that Mr Flint convinced himself that the trip to the USA was really a holiday and that it was just a sham on the part of Toyota to call it a study tour. A sham for
taxation purposes. in this assessment.
 However, I do not accept Mr Flint was correct The itinerary for the Top Dealer Study Tour
1988 is included in Exhibit P2 "Competition Documents" pp 4-38. The itinerary includes substantial periods of time for attendance at workshops, working seminars and business sessions. Whatever may have been the arrangement on trips prior to 1988 and whatever may have been the motivation for a study tour, I accept the evidence given by Mr Wynn on behalf of the defendant that this was in fact a study tour for Top Dealers and participants were expected to attend the business sessions and workshops on subjects specifically tailored  to Toyota  dealers (transcript p 190). I accept evidence given by Mr Wynn as set out on p 191 of the transcript of evidence:

"Was this trip different from previous trips that had been arranged by Toyota?---I guess in my experience it was different in that it was the first - as I said, in my experience, study tour. Previous trips - I guess there are mainly two types of trips; one is business or conference type trips, the other one is more holiday type trips. This was - this was, you know obviously a business type trip but in the past we had run holiday type trips.

And are you aware of the reasons for that different approach?---Yeah, I guess there's a number of reasons. One is the - just the development of the dealers. You know, we - I guess, the United States of America, the automotive industry over there is accepted as being a little bit more advanced than we are here in Australia, so the English could certainly learn a lot from the things that were going on over there. I guess there were also taxation considerations as well."
Mr Wynn gave further evidence under cross examination at
p 201:

"When you were asked to design a trip, you were asked to design a trip that had much flare and fanfare, that had gangsters and moll's parties, trips on New York Harbour, all this other very lavish - trips on a Concord for example, in order to ensure that this was a true reward for the hard work that the top dealers had put in?---I mean reward was part of it but I was also instructed to put together a study tour so the dealers could learn and their business would prosper because of it."

I found Mr Wynn to be a truthful and credible witness.

My assessment of Mr Flint accords with the statement made by Mr Stark in his evidence (p 220):

	I think he just said what he wanted to say and heard what he wanted to hear, and other opinions weren't particularly relevant to him. That's my assessment of - of the man."


Overall,	I	found	Mr	Flint	to	be	an	unreliable	and unsatisfactory witness.

THE CLAIM IN CONTRACT

It is appropriate to make reference to the agreement between Thiess Toyota Pty Ltd and Bridge·Autos dated 16 August 1983. This agreement was still in force at the relevant date. This agreement is included in Exhibit P2 "Distributor Documents" pp 43-66. In particular section 3.1 and 3.3. The competition documents contained in Exhibit P2.

Section 3.1 states:

"The company and the Dealer acknowledge that the achievement of the maximum market penetration of TOYOTA PRODUCTS within the TERRITORY is in their joint interest. In recognition of these interests the Company shall after consultation with the Dealer fix a level of sales of TOYOTA PRODUCTS that the Dealer would be expected to achieve within a specified period."


Section 3.3 states:

"It is agreed and declared by the Dealer that he will actively and effectively advertise TOYOTA PRODUCTS promote their sales and complement advertising and merchandising progra:mmes undertaken by the Company and the MANUFACTURER in accordance with the advertising policy and procedures of the Company and the MANUFACTURER as notified to the Dealer from time to time. The Dealer agrees to comply with the rules and conditions made in respect of marketing progra:mmes applying from time to time. The Dealer further agrees not to advertise or trade in a manner prejudicial to the reputation and image of the TOYOTA name, the Company, the MANUFACTURER or TOYOTA PRODUCTS and to immediately withdraw any advertising or cease any method of trading on being notified by the Company that objection is taken thereto by the Company or the MANUFACTURER."

The plaintiff was under an obligation in terms of the agreement to participate in the "Ha:mmer Holden" program.

By letter dated 25 March 1988 from the regional manager of Toyota (Exhibit P2 11correspondence" p 1) Mildrens were advised that the trip in question had been awarded to the nominated Dealer Principal, Mr Tony Shaw.

I agree with the arguments of counsel for the defendant that it was an implied term of the contract in respect of the "Hammer Holden" Competition that only a Toyota dealer was eligible to accept the Top Dealer Study Tour prize to the USA.

This implied term is reasonable and equitable because it is in accordance with the whole spirit of the promotional program aimed at promoting Toyota products and educating Toyota dealers so that they could return to Australia and make more money for themselves and sell more Toyota products.

The  "Hammer  Holden11         promotional  document  (Exhibit  P2 "Competition Documents" p 69-71) states on p 71:

"You know how we love to reward the best dealers in the network when they really respond to a challenge. And you also know how highly we regard the USA as a source of creative growth-oriented business knowledge and expertise.
Well, why shouldn't you benefit directly from the Toyota USA connection? YOU CAN, by simply achieving 100%-of car sales target and 100% of your commercial vehicle sales target in EACH of October, November and December.
Then you can join Toyota's top management on the Toyota Top Dealer USA study Tour in early 1988.

Visit legendary LONGO Toyota in California, visit S.E.T., the world's most sophisticated vehicle distributor, located in Florida.  Visit with Jerry Pyle at his GULF STATES TOYOTA organisation in Houston, Texas. All this, plus a little first class recreation should go a long way towards helping you and your business to prosper and grow in 1988.11

It is implicit in this promotional material the importance of learning for the benefit of future business prospects not just a reward for past services.

	It is reasonable and equitable that a person who participated on that trip had to be a Toyota dealer.


	It is necessary to give business efficacy to the contract, so that no term will be implied if the contract is effective without it.


	It is so obvious that "it goes without saying" only Toyota dealers can, on the face of it, go on a Toyota dealer's tour. on the evidence of all witnesses, apart from Mr Flint, that appears to have been their assumption.


	The implied term is capable of clear expression.


	It does not contradict any express term of the contract (BP Refinery (Western Port) Pty Ltd v President Councillors & Ratepayers of the Shire of Hastings 16 ALR 363 at 365.35, Codelfa Construction Pty Ltd v state Rail Authority of N.S.W. 149 CLR 337 Mason J at 347).


The commercial purpose of the program was to knock out Holdens as the number two car dealer and to increase the sales
of Toyota vehicles.	I find that the commercial purpose was of benefit b th to Toyotas and to the dealership Bridge Autos.

The implied term of contract is as set out in paragraph 18 of the Further Amended Defence dated 19 November 1993, which is:

1118. Alternatively, to paragraph 16 hereof the Term was  an  implied  term  of  the  promise  and   the Defendant further says that the selection of
persons to participate in the "Top Dealer Tour" was solely within the discretion of the Defendant which discretion would be exercised having regard to whether a person's participation in that Tour would, in the Defendant's opinion, be likely to promote and expand the marketing and the usage of Toyota products and enhance the reputation of those products. The Term was implied from the terms of "the Dealer Agreement", the nature and objects of the "Top Dealer Tour" and the conduct of the parties especially in relation to the selection of the recipients of prizes on previous occasions."

I find that the implied term is one which can be clearly expressed.

I do not accept the argument of counsel for the plaintiff that it was entirely a matter for the dealership to nominate who would take the trip to the USA. The tour to the USA was initially  promoted  as  set  out  in  Exhibit  P2  11Competition Documents" p 69. This promotional material was clearly aimed at dealers taking the trip to bring back knowledge and expertise "helping you and your business to prosper and grow in 1988". By implication this must also assist Toyota's own business prosper and grow in 1988. Whatever internal arrangements were made between Mr Flint and Mr Shaw in respect of the person to take the trip, these arrangements were in no way binding upon the defendant.

I do not accept the argument of counsel for the plaintiff that the trip to the USA was an incentive to be treated exactly the same as the other incentives, such as bonuses and increased car sales. The benefits of such incentives were received during the period of the competition. Mr Flint, as a director of Bridge


Autos, shared in these benefits. The trip to the USA was clearly an incentiye applicable to the future trading of the dealership, not just a reward for past services. On my reading of the promotional material and the dealer agreement, the inference is that the person taking the trip would be a dealer having a continuous relationship with Toyota. Mr Flint was one of the two Dealer Principals at Bridge Autos during the period of the competition but ceased to hold this position after 4 January 1988. At the time of the U.S.A. study Tour in April 1988, Mr Flint was no longer a Toyota dealer. In my opinion, that made him ineligible to accept the prize and I do not consider there has been a breach of contract. Toyota did not renege on their agreement to present the prize to the winning dealership. Mr Shaw, as a Dealer Principal of Bridge Autos (Darwin) Pty Ltd and previously a Dealer Principal in Bridge Autos during the period of the competition, was offered the USA study Tour. Through no fault of Toyota, Mr Shaw was unable to take the trip.

I	do	not	consider	the	plaintiff	has	established	the defendant was in breach of contract.

The plaintiff cannot, in my opinion, succeed on a claim for breach of contract.



CLAIM IN ESTOPPEL AND WAIVER

I apply the principles expressed	by Hill J	in Winterton Constructions Pty Ltd v Hambros Australia Ltd 111 ALR 649 at 668:

11	Most recently the doctrine of estoppel has been discussed by the High Court in Waltons stores (Interstate)  Ltd v Maher (1988)  164  CLR 387; 76 ALR
513 and Commonwealth v Verwayen (1990) 170 CLR 394; 95
ALR 321, particularly at CLR 443-6 per Deane J.
In Waltons stores, Brennan J summarised the elements necessary to show an equitable estoppel of the kind here suggested. His Honour said (at CLR 428- 9; ALR 542) that it was necessary for a plaintiff to prove that:
' ( 1) the plaintiff assumed that a  particular legal relationship then existed between the plaintiff and the defendant or expected that a particular legal
relationship would exist between them and, in the latter case, that the defendant would not be free to withdraw from the expected legal relationship; (2) the defendant has induced the plaintiff to adopt that assumption or expectation; (3) the plaintiff acts or abstains from acting in reliance on the assumption or expectation; (4) the defendant knew or intended him to do so; (5) the plaintiff's action or inaction will occasion detriment if the assumption or expectation is not fulfilled; and (6) the defendant has failed to act to avoid that detriment whether by fulfilling the assumption or expectation or otherwise.'"

In this particular case I have found, in respect of element (1), that Mr Flint was told by Mr Stark in December 1987 that taking the trip depended on his being a Toyota dealer. Mr Flint had no reason to assume that Toyota would award the prize trip to him.

In respect of the second element the plaintiff has not established this element. Certainly Mr Flint expressed a desire to go on the trip to a number of persons during the course of the competition. There is no evidence he was ever told or induced to adopt the assumption or expectation that he would be the person awarded the prize trip. Silence, on the part of various Toyota representatives during the course of the competition, was not an inducement for Mr Flint to make such an assumption but rather related to the practical question that no decision could be made until the competition concluded at the end of December and it was known exactly what targets had been reached and car sales made and then the results were subject to audit. It was generally known by representatives of the defendant compnay, that although Mr Flint was negotiating to sell his interest in Bridge Autos dealership such negotiations could take a long time and may not eventuate at all.

In respect of the third element, the plaintiff was bound under the terms of clause 3.3 of the agreement between the defendant and Bridge Autos, to participate in the "Hammer Holden11 program. In addition to this there were other incentives including bonuses and increased profits from car sales.
In respect of element (4) the defendant did indeed want Mr Flint to _participate in the competition. However, on the evidence this would benefit the Bridge Autos dealership as well as Toyota.

With regard to elements (5) and (6), bonuses were paid to Bridge Autos during the period of the competitions and this enabled the plaintiffs to clinch deals and sell more cars. I accept the evidence of Mr Wynn that during the period of the competition the Bridge Autos dealership received  $29,050  in bonuses (transcript p 193). In addition to that, during October and November the dealership made a profit in the sale of new cars (Exhibit D1). Bridge Autos had recorded a loss for Toyota and used cars for year ending 30 June 1987 (Exhibit P3). There was also a loss in the months July, August and September 1987 (Exhibit D1). I do not accept the evidence of Mr Flint as to the amount spent by Bridge Autos in advertising during the "Hammer Holden" competition. I do accept the evidence of Mr Stark, Mr Sauvarin and Mr Wynn in respect of advertising during the period of the competition and that in fact Bridge Autos would be able to cut back in advertising during that period because of the advertising program carried out by Toyota.

I do not accept the plaintiff suffered detriment:

11	In order for there to be a detriment sufficient to found an estoppel, the party alleging.the estoppel must show that the detriment is more than a mere possibility; it must be a real or material detriment, although pecuniary loss may not be necessary." (T.I.O. v Adlington 84 NTR 7)

I do not accept the argument of counsel for the plaintiff that the defendant was consciously aware that there was a possibility that the plaintiff, David Flint, would no longer be a Toyota dealer at the time of the USA Study Tour and refused to alert him to the fact that he would not be eligible for the trip if he did not remain a dealer because they did not want to disturb Mr Flint's commitment to the program of selling Toyotas.
I do not consider the facts of this case support the contention on behalf of the plaintiff that there was an obligation on the part of Toyota to tell the plaintiff that their understanding of Mr Flint's eligibility for the prize was not the same as the plaintiff's understanding of his eligibility.

I accept the evidence given by witnesses for the defendant, in particular Mr Sauvarin and Mr Stark, that they have had a lot of experience with the sale of dealerships. Sales of dealerships can take a long time to complete, negotiations can break down altogether. .The defendant was not to know when, if ever, Mr Flint would complete the sale of his interest in the dealership. I found Mr Sauvarin and Mr Stark to be truthful and credible witnesses and I do not consider there is evidence to support the plaintiff's assertion that the defendant was consciously aware of the possibility that the plaintiff would sell his interest in the dealership before the study tour. It was just one of a number of unknown contingencies. The competition did not end until 31 December 1987. The winners could not be declared until after that date. Mr Flint sold his interest in the dealership four days after the completion of the competition and before the winners were declared. Finally, I have made a positive finding that Mr Stark did tell Mr Flint in early to mid-December 1987 that Mr Flint would have no problems about the trip "provided he was a Toyota dealer".

I do not accept the plaintiff's assertion that the defendant positively encouraged Mr Flint to act to his detriment knowing Mr Flint's assumptions and expectations. Certain representatives of the defendant company who gave evidence were aware Mr Flint wanted to go on the trip. However, this evidence falls far short of establishing the plaintiff's contention that the defendant failed to correct Mr Flint's expectations and assumptions and thus can be taken to have made a representation to him that he would be awarded the trip.

I do not accept Mr Flint honestly believed he was eligible to take the trip. Rather it was his own overwhelming desire to


participate in the USA Study Tour that persuaded him he was eligible..

on Mr Flint's evidence the Bridge Autos dealership made a
loss of $9,192 in December 1987 however, was offset by the (approximately), resulting in
$21,000.
 in the new car department. This value of  the trip,  $30,000 a net gain of approximately


Mr Flint gave the following evidence (transcript pp 61-62):

"Perhaps to quite pick up my questiont had you been told during the course of October, November and December of 1987 that Bridge Autos was not eligible or you personally - withdraw that. Had you been told that you personally were not eligible for the prize, the overseas trip, the study tour, how would that have changed the way you approached - - -?---Well, I - - -

- - - the events in 1 87, late 1 87?---Well, I'd have looked at it totally .differently.		I would not have pressed for getting rid of the stock.	If - if they'd told me that and I thought - I would have treated that as betrayal after 20 years, and I certainly would not have sold cars at a loss.	I would not have quit the stock.	In fact, how the company then sort of went into the sale would not have been my concern; where there was a lot of old stock there.	What I would have been	concerned	about	is		just	making	as	much retaining gross profit per deal.

Was there any point in losing that sum of $9192 if you didn't win the trip because of the sales in December?
--There was no benefit at all to me, none."

That was a commercial decision made by Mr Flint at the time. I accept that as matters eventuated this decision was to his own detriment, although not necessarily to the detriment of the dealership as Mr Shaw was still eligible for the trip. However, I do not consider this was a consequence of either action or inaction on the part of the defendant. The payment to be made by Toyota to the dealership was still exactly the same.

I accept it was in the commercial interest, not only of Bridge Autos but also of the defendant company, Mr Stark, Mr Sauvarin and other representatives of the defendant company, that
Mr Flint continue to sell Toyotas as avidly as he could. However, ;r do not consider there is any evidence that the
defendant or any of its representatives by failing to do anything more than they did to correct Mr Flint's expectations encouraged the plaintiffs to act to their detriment.

I have found that Mr Flint was told by Mr Stark in early to mid December 1987, in response to a question from Mr Flint about the trip, that he would not have a problem providing he was a Toyota dealer. There is support for an inference that Mr Flint must have had a query in his own mind about his eligibility when he raised the issue on 4 January 1988 at the time of the settlement of the sale of his interest in Bridge Autos. I accept he was told by Mr Shaw not to persist with his request to have his entitlement to the trip included as part of the sale agreement and place the whole sale in jeopardy. I accept Mr Bailey had no intention of making any alteration to the written agreement between Bridge Autos and Henry and Walker Group Ltd. No one was present from Toyota at that meeting to comment on behalf of the defendant one way or the other. Mr Flint spoke with his solicitor on 4 January 1988, but did not persist further with the request and signed the agreement.

I do not accept the interpretation of evidence given by Mr Stark and Mr Sauvarin urged by counsel for the plaintiff, being that Mr Stark and Mr Sauvarin knew Mr Flint believed he would go on the trip if he won it and they deliberately never told him he would not be eligible if he left the Toyota dealership. My impression of the evidence was that both Mr Stark and Mr Sauvarin were credible and reliable witnesses who answered questions as honestly as they could. From the evidence of both witnesses Mr Flint was a Toyota dealer who talked a great deal about a whole range of issues including his hopes about winning the trip to the USA. Mr Flint was not a particularly easy person to have a discussion with because he wanted to do all the talking. Except for the discussion between Mr stark and Mr Flint in December 1987, neither Mr Stark or Mr sauvarin particularly turned their mind to the question of the trip because during the period of the
competition there were a number of contingencies to be decided before th	trip was awarded.

For those reasons I do not consider the plaintiff's claim in estoppel waiver or unconscionable conduct can succeed.

BREACH OF SECTION 52 OF THE TRADE PRACTICES ACT

section 52 of the Trade Practices Act (1974) provides as follows:

	(1) A corporation shall not, in trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive.
	Nothing in the succeeding provisions of this Division shall be taken as limiting by implication the generality of subsection (1)."


Section 51A provides as follows:

	51A. (1) For the purposes of this Division, where a corporation makes a representation with respect to any future matter (including the doing of, or the refusing to do, any act) and the corporation does not have reasonable grounds for making the representation, the representation shall be taken to be misleading.


	For the purposes of the application of subsection (1) in relation to a proceeding concerning a representation made by a corporation with respect to any future matter, the corporation shall, unless it adduces evidence to the contrary, be deemed not to have had reasonable grounds for making the representation.
	Subsection (1) shall be deemed not to limit by implication the meaning of a reference in this Division to a misleading representation, a representation that is misleading in a material particular or conduct that is misleading or is likely or liable to mislead."


I have already made findings as to reasons why certain representatives of the defendant company remained silent in the face of Mr Flint's expressed desire to participate in the Top Dealer Tour to the USA. I have found Mr Stark told Mr Flint in
December 1987 that he would have no problem about taking the prize, provided he was a Toyota dealer.

On those facts I do not consider the defendants were under any further duty to disabuse Mr Flint as to his eligibility to take the prize.

"The heavy burdens which the section creates cannot have been intended to be imposed for the benefit of persons who fail to take reasonable care of their own interests." (Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd 149 CLR 191 Gibbs CJ at 199).

Mr Flint never asked for or obtained a clear statement from the	defendant	company,  that if he	sold	his	interest	in· the dealership he would still be eligible to take the prize and participate in the Toyota Top Dealer USA Study Tour.	In fact he had received an indication from Mr Stark to the contrary effect.

No other affirmative statements were made because the results of the competition would not be known until the end of December and because there could be no certainty as to when Mr Flint would complete the sale of his interest in the dealership.

Silence may be relied on to show a breach of s52 when the circumstances give rise to an obligation to disclose relevant facts. The duty to disclose is not confined to cases where there are particular relationships it must depend on the facts in each
case (Henjo Investments Pty Ltd & Ors v Collins Marrickville Pty Ltd 79 ALR 83).

On the facts as I have found them in this matter, I do not accept the defendants are in breach of s52 of the Trade Practices Act.

What is unfortunate about the claim is that Mr Flint has interpreted the refusal by Toyota, to allow him to participate in the Top Dealers USA study Tour in 1988, as a slur on his dedicated and loyal service to Toyota over a period of 20 years.
I do not place that interpretation upon the matter. The "Hammer H lden" competition including the study tour to the USA was never promoted as being primarily a reward for past services. As Mr Reeves correctly pointed out, Mr Flint was not "in the service of Toyota", he operated his own commercial entity. Mr Flint may well be entitled to feel justly proud of his years as a Toyota Dealer.

Unfortunately for Mr Flint, that is not a reason to award judgment in his favour.

For the reasons already stated, I enter judgment in favour of the defendant.

I give leave to the parties to apply on the question of costs.

