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REASONS FOR JUDGMENT
(Delivered 21 June 1994)


These appeals relate to orders made by three different magistrates sitting in the Work Health court in January and March 1994. In order to understand the issues raised by the appellant, it is necessary to relate the somewhat unusual history of this litigation before the Work Health Court.

On 27 October 1993 the respondent filed an application in the Work Health Court appealing  from a decision by the appellant to cease payments of weekly compensation to the respondent. The  respondent alleged in his Statement of Claim that whilst he was employed by the appellant as a service supervisor, he suffered an injury arising out of or in the course of his employment which, on 17 October 1990, caused him to become totally incapacitated for


work. The injury pleaded was said to be a "major depressive illness". The respondent alleges that on
7 December 1990 he submitted a claim for compensation which the appellant accepted on 1 March 1991, and that the appellant made payments of weekly compensation thereafter, (backdated to 17 October 1990) until 7 October 1993 when the appellant ceased making payments following a notice given pursuant to
s.69 of the Work Health Act dated and served on 22 September 1993. The reason given for the cancellation in the notice is that the respondent failed to undertake reasonable medical treatment, in particular, anti-depressant medication prescribed for him. The appellant relied upon s75B of the Work Health Act which provides that "where a worker unreasonably  fails to undertake  medical treatment
•.. which could enable him to undertake more profitable employment, he shall be deemed to be able to undertake such employment  and his compensation
... may, subject to section 69, be reduced or cancelled accordingly."

The appellant filed an Answer to the application which did not find its way onto the correct file in the Work Health Court because it bore the wrong action number. It was common ground that the respondent's solicitors had a copy of it, but it is plain that none of the magistrates who dealt with this matter ever saw it, or even noticed that there was no Answer on the file. A copy of the Answer was provided to me during the hearing of these appeals. The Answer is not in a satisfactory form. Paragraphs 1 to 10 (both inclusive) of the Statement of Claim are admitted by paragraph 1 of the Answer. In paragraph 2 of the Answer the appellant admitted that the respondent ceased employment on 17 October 1993, but otherwise denied the whole of the
allegations contained in paragraph 3 of the statement of Claim {notwithstanding the admission of paragraph 3 contained in paragraph 1 of the Answer). If paragraph 2 of the Answer had been allowed to stand, it purported to put in issue the question of whether the respondent had suffered a compensable injury. Nevertheless there was no dispute that the appellant had paid weekly compensation to the respondent for the period 17 October 1990 to 23 September 1993, that the appellant had accepted the claim, that the appellant cancelled the respondent's payments as from 7 October 1993 pursuant to a notice given on 23 September 1993, and the reason for the cancellation was based upon the alleged failure to undertake medical treatment.

The respondent's II appeal" was heard by Mr Hannan SM on 17 and 18 January 1994. The first matter which His Worship was called upon to decide was who was dux litis in the appeal. Mr Hannan SM decided that the employer was dux li tis, and bore the onus of justifying the cancellation of the respondent's payments. The appellant then called evidence. This consisted of proof of service of the relevant notice, and the evidence of a psychiatrist, Mr Meldrum who had examined the respondent on behalf of the appellant's solicitors. The appellant also tendered a report from Mr Meldrum. The report says, in effect, that the respondent did not appear to be anxious or depressed when seen by Mr Meldrum but he had enough symptoms and signs to diagnose a major depressive illness. The report suggested electro-convulsive therapy ought to be tried, and that the respondent was not 85% incapacitated, but there is no comment on what level of incapacity, if any, the respondent may have. In evidence Mr Meldrum said that he was told by the worker that his own
psychiatrist had prescribed an antidepressant drug which he had not been taking "properly"; accordingly the respondent was not improving and some other course ought to be explored such as electro-convulsive therapy; and that he felt that had the respondent taken the drugs, he ought to have improved although whether this meant improved sufficiently to return to work was not made clear.

At the end of the employer's case counsel for the worker submitted that there was no case to answer. The magistrate ruled against this submission, and because counsel for the worker had not been put to his election, he was permitted to call evidence on behalf of the worker. Accordingly, the worker called his own psychiatrist, a Mr Marinovich, who said that the respondent suffered from a post traumatic stress disorder, not depression, and that the worker had followed the directions he had given to him about the drugs he had prescribed, that his condition had improved but that he was still incapable of any work. In the course of cross examination, Mr Marinovich told the Court that the respondent's condition originated from his war service for which he now received a TPI pension, although he had also said in examination-in-chief that his present condition had been caused by his work. Counsel for the employer, when hearing of the TPI pension, applied for an adjournment of the hearing. This was ultimately granted by the learned magistrate, (although for reasons not connected with that question). Thereupon the worker's counsel applied for an interim award of weekly payments (including arrears to date) pending the determination of the appeal. This application was made from the bar table. No objection was taken by counsel for the employer to the informality of the
application, which the Court proceeded to hear instanter. Mr Marinovich, who was still in the witness box, was then examined briefly by counsel for the worker in support of that application. Counsel for the appellant declined to cross examine. The worker gave no evidence, and there was no other evidence called, although the magistrate was invited to treat the evidence he had heard on the appeal as evidence in support of the application as well. Both counsel then addressed the Court and referred in their submissions to the evidence taken on the hearing of the appeal. The learned Magistrate then delivered his ruling which I will set out in full (Transcript, pps 132-133):

"HIS WORSHIP: I am satisfied in the circumstances that I should make an order for reinstatement of the weekly payments and arrears from 7 October '93 to 18 January '94. I order reinstatement of weekly payments and arrears of weekly payments, but the worker is to bring to account his Total and Permanent Incapacity pension payment receipts and receive only the net amount if the TPI pension is less than the weekly compensation payments, or nothing at all of the TPI (sic) if the payment is greater than the weekly compensation payments. Now, the matter is adjourned sine die. It can be re-listed before the Registrar upon application, so I will leave it up to you people.

MR DOWNS: There is a matter, Your Worship. Could you give me those dates again, please, that you mentioned?

HIS WORSHIP: 7/10/93, which I just accept
from Mr Tippett, 7/10/93 to 18 January '94.

MR DOWNS:	Thank you.

HIS WORSHIP:  So I have adjourned  it sine die. I expect that you - I put no days upon you. I expect you to be before the Registrar at the earliest opportunity, and I don't expect this can be brought back before me until the middle of April.

MR TIPPETT:

HIS WORSHIP:
 May it please Your Worship.

I won't be here until 5 April
and other matters are intervening.

MR TIPPETT: Bringing to account,  Your Worship, the TIP pension, would Your Worship, having made that order, wish to have that figure provided to Your Worship - - -

HIS WORSHIP:
to ---

MR	TIPPETT:
 No. No, I will just leave it up


It	is a	matter	between	the
parties as to the (inaudible) figure.

HIS	WORSHIP:
parties. MR TIPPETT:
HIS	WORSHIP:
ladies."
 Yes,	matter	between	the

May it please Your Worship.
Thank	you,	gentlemen	and

Appeal No. 28 of 1994 from Mr Hannan SM

The appellant, in appeal No. 28 of 1994, appeals to this Court from the order of Mr Hannan SM.	At the
hearing of this appeal, I granted leave to the appellant to file an Amended Notice of Appeal. Mr Waters, for the appellant, immediately abandoned grounds 1 and 2 of the Amended Notice of Appeal. Grounds 3, 4 and 5 were then argued together. The substance of the appellant's argument is that the orders of Mr Hannan cannot stand because there was an onus on the appellant to establish (1) that there was a sufficiently arguable case or at least a serious question to be tried, that the worker was entitled to weekly payments, and (2) that the worker would suffer hardship if an interim order was not made. As to the first element, Mr Waters submitted that the respondent had not established an arguable case because there was no evidence that the respondent's condition was due to an injury arising out of or in the course of his employment with the appellant which resulted in his incapacity. As to the second element, it was submitted that there was no evidence that the respondent would suffer hardship if an interim award was not made.

An appeal to this Court lies only if there is an error of law: see s116 of the Act. There is no doubt that a finding of fact which is made without any evidence to support it is an error of law.

The power of the Work Health Court to order interim payments is not in doubt and was conceded by Mr Waters: see the discussion of the relevant authorities  by  Asche  C.J.  in J.H. Constructions
Proprietary Limited v. Davis (unreported,  s.  c.  Nos
530 and 450 of 1989, 3 November 1989). The Act does not specifically spell out any criteria which govern the Court's discretion to make such an order: see s.107(2)(c), for example. rt was submitted that the relevant criteria for the exercise of the discretion
has been laid down in two judgments of this Court, one being a judgment of my own, John Edgar Perfect
v. Northern Territory of Australia (unreported, 29 May 1992), the other being a judgment of Kearney J in Mermaid Marine Management v. Hall & Another (unreported, 12 January 1993). In Perfect I expressed a tentative view that the Court ought to approach this question by considering whether the worker had a sufficiently arguable case, and then consider whether, in the exercise of the court's discretion, having regard to all the relevant circumstances, relief ought to be granted or refused. In Mermaid Marine Management it was common ground between the parties that the standard of proof required was the same as in an application for an interlocutory injunction; i. e. that the worker had to establish that there was a serious question to be tried and that the balance of convenience favoured the making of an award of interim payments. Kearney J, accepted that this was the correct approach (see p13). However I do not consider that His Honour decided that, in considering the balance of convenience, the worker necessarily had to show hardship occasioned by discontinuance of weekly payments pending the hearing of the worker's application. It appears that the parties' counsel both submitted that hardship was relevant to the question of where the balance of convenience lay, (see p29) but Kearney J did not specifically comment on this.
Mr Tippett for the respondent submitted that it was not essential in every case for the worker to establish hardship. In support of this argument he submitted that the true question was where the balance of convenience lay, and that in cases where the worker's entitlement to payments appeared strong, this in itself would decide that issue in
the worker's favour. He submitted that on the evidence before Mr Hannan SM, the worker had a particularly strong case, and that therefore it could not be shown that the learned magistrate's discretion had miscarried.

I am prepared to accept for the purposes of this appeal that the approach to the exercise of the discretion to award interim payments is the same as in an application for an interlocutory injunction -
i.e. that the worker must establish that there is a serious question to be tried and that the balance of convenience favours the making of an interim award. However, I do not accept that this necessarily means that an interim award cannot be made in the absence of proof of hardship to the worker. There are many factors to be considered in deciding where the balance of convenience lies. In many cases, proof of hardship to the worker will no doubt be of importance. But in cases where the worker has had his payments stopped altogether by the employer exercising a right to discontinue payments under s69, there must inevitably be some hardship to the worker in the usual run of cases, even if the worker is fortunate enough to have other independent means. If the savings of a thrifty worker are to be whittled away pending the hearing of his appeal, that is a hardship to him; if he has income from investments he has made, likewise it is a hardship to him to have to use that income to live upon rather than for other uses with which it might legitimately be put. Even if the worker is a millionaire, this does not necessarily mean that the balance of convenience must be decided against him - interim payments may ultimately have to be repaid, and there is less risk of the employer not being able to recoup  his money than  in the case  of  a
worker with little or no means. Often the balance of convenience will best be served by restoring the status quo, so that a different emphasis to questions of hardship will arise in cases where payments have been stopped than in cases where the employer has neither made voluntary payments nor been required by the provisions of the Act or by court order to make payments. Other relevant factors might include any perception the Court forms of the strength of the worker's case: see castlemaine Tooheys Ltd and Others v. State of South Australia (1986) 67 ALR 553 at 559; the amount of compensation at stake; any delay in making the application or in bringing on the application for substantive relief, and where the fault lies for that delay; the period of time which might elapse before the substantive application can be heard; the degree of any prejudice to the employer if the order is made, especially if the worker is outside the jurisdiction, or outside of Australia. Relief might also be refused on other discretionary grounds, for example, if the applicant has not made full disclosure of all of the relevant circumstances. These are not intended to be an exhaustive list of the factors which may well be considered; nor will all of these factors be relevant in every case; and the weight to be given to each factor will depend upon the circumstances of the case.

I do not accept Mr Water's submission that the application for interim payments was bound to fail because the applicant had called no evidence to show that his incapacity was caused by an injury which arose out of or in the course of his employment with the respondent. This submission overlooks what the issues were in the worker's appeal. The only issue in those proceedings was whether or not the employer
was justified in stopping payments for the reason given in its notice. The employer was not entitled in those proceedings to attempt to justify its position on other grounds, by attempting to put in issue, for example, whether the worker suffered injury arising out of or in the course of his employment. There would otherwise be no point to s69(b) of the Act which required the employer to provide reasons for its decision to cancel payments. If there are other reasons, they must be made the subject of another notice if they are to be relied upon.

No complaint was made on the hearing of this appeal as to the absence of any reasons given by Mr Hannan SM for the decision he made. On the evidence before him, the respondent worker, in my view, had a very strong case for disputing the appellant employer's right to terminate his weekly payments for the
reason given in the notice, what	fell	from	Mr	Hannan
 and it is plain from SM	in	exchanges	with
counsel during submissions that this was his view as well. In the circumstances I am satisfied that it has not been shown that His Worship's discretion miscarried or that he erred in any way, and the appeal against his decision must be dismissed.

Appeal No. 48 of 1994

On 7 March 1994 the respondent took out an interlocutory summons seeking orders that the appellant make the interim payments ordered by Mr Hannan SM and seeking orders for interest and "punitive interest" pursuant to ss89 and 109 of the Act.

The application was supported by an affidavit sworn
by the respondent's solicitor exhibiting correspondence which had passed between the parties' solicitors. This correspondence shows that the respondent advised by letter dated 15 February 1994 that the amount of his TPI pension was $289.55 per week, and requested the appellant to advise its calculations of the amount owing and to confirm that the payments would be made. The appellant's solicitors replied to the effect that an appeal had been lodged against Mr Hannan's orders and that their understanding was that this operated as a stay. The respondent's solicitors wrote again on 24 February 1994 to the appellant's solicitors stating that the appeal did not operate as a stay, requiring immediate payment of arrears and ongoing payments in accordance with the Court's orders, and advising that unless payments were made by 2 March 1994 application would be made to the Court for interest and "punitive interest".

According to this affidavit, on 25 February 1994 the appellant's solicitor told the respondent's solicitor that Mr Hannan's order did not require the appellant to make ongoing weekly payments, only to pay arrears. The respondent's solicitor disagreed, and the appellant's solicitor said that she would take instructions and advise by the end of the day if any payments would be made. The appellant's solicitor had not communicated her instructions to the respondent's solicitor by the time the affidavit was sworn on 7th March.

The application was heard by Mr Gray CSM on 14 March. The appellant's solicitors filed no affidavit and conceded that Mr Hannan's order had not been complied with. She sought an opportunity to file an affidavit in reply. At the Court's
invitation, she informed the Court that the reason why payments had not been made was because the appellant thought that it was required only to pay arrears up to the date of Mr Hannan's order, and this had not been done because the person handling the file in the insurer's office was absent on leave. The Court invited the appellant's solicitor to explain the basis for the appellant's interpretation of Mr Hannan's order, but no
assistance was given to the Court. solicitor	did	contend	however,
 The appellant's based	on	the
respondent's solicitor's affidavit, that interest ought not be awarded in respect of any period prior to 16 February, as until that date the appellant did not know the amount of the TPI pension.

Ultimately the appellant's solicitor abandoned any attempt to file any affidavit material, and after hearing submissions, Mr Gray made a number of orders, only two of which are the subject of this appeal. His Worship expressed these orders as follows:

"The second part of that oro.er is that I order that there be a 20% penalty interest paid on the arrears and I order that pursuant to sections 89 and 109 and also pursuant to section 109(3), I order that over and above that, and compounding on it, will be a 20% punitive damages on the arrears."

When those orders were formally taken out by the registrar, they were expressed as follows:

"That the respondent immediately pay to the applicant all arrears of weekly
payments from 7 October 1993 to date in accordance with the order of the Court  made on 18 January 1994, plus 20 per cent penalty interest pursuant to Sections 89 and 109, plus a further 20 per cent punitive  damages  pursuant  to  section 109 (3) • II

At the hearing of this appeal, the appellant filed in court a Further Amended Notice of Appeal which set out the grounds relied upon.

The first ground was that Mr Gray CSM had no jurisdiction to hear the summons. This ground was argued in a variety of ways. First, it was submitted that the summons ought to have been heard by Mr Hannan SM who was part heard in the proceeding. I do not consider that this was so. No application had been made, or was pending part heard before Mr Hannan SM for penalty interest or punitive damages for non-compliance with his orders. There was no reason why the application could not be heard by another magistrate.

Next it was submitted that there was no power to award interest under s89 and the power to make an award under s109 did not apply to weekly payments ordered to be paid on an interim basis. Mr Tippett conceded that the Court could not award interest under s89, and this concession was clearly correct. S89 applies where a person is liable under Part V of the Act to make weekly payments of compensation. No order is necessary for interest under s89. Interest is payable by force of the section if the payment is not made on time. The appellant's liability to make interim payments did not arise under Part V of the Act, but rather by virtue of an order made by the
Court exercising its powers under Part VI of the Act. However, Mr Tippett submitted that the power existed under sl09 and therefore it did not matter that the learned Chief Magistrate relied upon both sections 89 and 109.

Mr Waters contended that sl09 did not apply because there was no proceeding before the Court at the time. S109 provides as follows:

11109.	UNREASONABLE DELAY IN SETTLEMENT OF COMPENSATION
	If, in a proceeding before it, the Court is satisfied that the employer has caused unreasonable delay in accepting a claim for or paying compensation, it may -


	where it awards an amount of compensation against the employer - order that interest on that amount at a rate specified by it be paid by the employer to the person whom compensation is awarded; and


	if, would costs costs

 in its opinion, the employer otherwise be entitled to have awarded to him - order that  be not awarded to him.

	Where a weekly or other payment due under this Act to a person by an employer has not been made in a regular manner or in accordance with the normal manner of payment, the Court may, on an application in the prescribed form made to it by the person, order that interest at a rate specified by it be paid by the employer to the person in respect of the amount and period for which the weekly or other payment was or is delayed.


	Where the Court orders that interest be paid under subsection (1) or (2), it may, in addition, order that punitive damages of an amount not exceeding 100% of such interest be paid by the employer to the person to whom compensation is awarded or to whom the weekly

or	other	payment	due	under	this	Act	is payable."

There		is		no   definition	of  "proceeding"	in		the	Act which    applies  to  s109.		The word	is	defined by s49 but	that	definition	applies	only  to		Part	V   of	the Act,		and  s109	falls   within   Part   VI  of the  Act.		I have no doubt that the appeal before Mr Hannan was a
proceeding	within	the	meaning	of	the	Section.	I
would		not		uphold		the	appellant's		objection			on this ground.	However,			Mr Waters		submitted		that			s109 (1) contemplates		a				power	to		award			interest, supplementary to	an award  of			compensation,		and that this  did not apply  to   an interim  award.		I consider that	this			argument		is		correct.		The tense			of	the verb	"awards"	strongly		suggests	that	the power to award interest  arises  at  the  time  the  award  is  made, and it is difficult  to  see how,  (even  if  the  words "awards an  amount  of  compensation"  could  encompass an interim  award)  the  Court  could  reach  the conclusion, at  the  time  the  interim  award  was  made, that the employer had caused unreasonable delay in accepting  a  claim  or  in  paying  compensation. Further,  in  order  for  sl09(1)   to   apply   to   the present  factual  context,  it   would   be   necessary   to read the words "where it awards an  amount  of compensation" to include the meaning "where it has awarded an amount of compensation. 11 I  do not  think this meaning is intended because s109(2) provides  a power to  award  interest  "where  a  weekly  or  other payment  due   under   this  Act ...•  hasnotbeen  made   in a regular  manner ...  "  Mr  Waters  submitted  that  s109 did not apply to an interim award, but the words "weekly    or    other    payment    due    under    this    AcItI      are clearly wide enough to include an  interim  weekly payment ordered by the Work Health Court which is established by the Act ( see The Western Australian coastal Shipping commission and Another v. Wallner
(1979-1980) 144 CLR 110) and, in my opinion, a payment which has not been made at all, although ordered to be made, falls within the words "has not been made in a regular manner." There is no logical reason why, if an interim award is not paid punctually, the court should not be empowered to award interest. The worker may ultimately have to repay the amount awarded, as well as the interest, if it is ultimately found that he was not entitled to any award. Mr Waters submitted that the provisions of s109 could not be used as a "Clayton's method" of enforcing the court's orders, and that the respondent could have and should have enforced the orders by means of the machinery provided by ss97(2) and (3) of the Act. Those sections enable awards to be registered as a judgment of the Local Court and enforceable as such. However useful that procedure may be when a lump sum is awarded it is obvious that this would present practical difficulties for the enforcement of continuing payments. Clearly s109 is a coercive power which is part of the Court's armoury to ensure compliance, and prompt compliance, with the Act and orders made by the Court under the Act. The fact that by some other procedure the Court's orders can be enfcreed is beside the point.

Mr Waters submitted that the application could not be made by interlocutory summons. S109(2) provides that an application under that subsection is to be in the prescribed form. In fact no form is prescribed by the Act, the Regulations or by the Rules of the Court, and in these circumstances I do not see how the appellant can now complain about the procedure chosen by the respondent to have his application heard and determined, particularly when no complaint was made in the Work Health Court about
the procedure chosen: see also sllOA(l) which vests matters of procedure not covered by the Act, Regulations or rules in the discretion of the Court, and sllOA(2) which requires the Court to deal with proceedings with as little formality and technicality as the requirements of the Act and a proper consideration of the matter permits.

The next matter raised was that the Court used sl09 to punish the appellant for being in contempt. It was submitted that the Work Health Court had no power to punish for contempt of Court, yet this is what it purported to do. The learned Chief Magistrate, in his reasons said:

"I am invited to make a finding of contempt in relation to this matter and I do. In my view, the employer's behaviour and conduct in its absolute refusal to comply with the terms of Mr Hannan's order is nothing short of contemptuous of this Court. It merits, and indeed there must be, some penalty and punishment applied, as, as Mr Tippett rightly points out, the Act provides ample power for so doing and that's what will occur.11

The Act does not confer upon the Work Health Court a
general power to deal with contempt. opinion	s109(3),	which	confers	upon
 However, in my the	Court	a
power to award punitive damages where it orders interest to be paid, contemplates, by the use of the expression "punitive damages" the exercise of that power as a punishment to the employer. S109(3) does not lay down any precise criteria for the exercise of that power, except that the power only arises where it awards interest under sl09(1) or (2). Interest under those sections is to be awarded in circumstances where the employer, being obliged to make a payment of compensation has unreasonably delayed accepting the claim, or making the payment,
or	has		failed  to make  payments		in		a regular manner or	in	accordance with  the  normal manner of	payment. S93 does		not		otherwise		provide			guidance	as			to	the circumstances				under	which	punitive		damages		may		be awarded.				The	finding		of		the			learned			Chief stipendiary	Magistrate	that		the		appellant		was in contempt	of the Court's orders was tantamount to a finding  that  the  appellant's  failure  to   pay what   it had been ordered to pay was contumelious. In those circumstances, (assuming that  finding  was properly open to the learned Magistrate), I consider  that  the Court did have power, for that  reason,  to  make  an order under s109(3).

The second ground of	appeal  amounts  to			a		complaint that		as		Mr	Hannan's		original	order	required	the worker to		bring  into  account  the		amount		of	the	TPI pension		and  that	as  the  amount		of		the			pension	was not	known			to		the		appellant	until		the respondent's letter	of 15 February		had been  received,		either		no interest should  have  been awarded  or at		the least no interest should have been awarded prior to the 15 February.

The difficulty is to know precisely what the order actually made by Mr  Gray  CSM  means.  The  order  does not  specify  a  period  for  the  calculation   of interest. Therate is not expressed to  be  at  a  rate per  annum  (or  per  month).   S109 (2)   requires   the order to specify  the  rate  in  respect  of  the  amount  and the period  for  which  the  payments  have  been delayed.  I  think  the  intention   of  the  section   is that the rate  is  to  be expressed  at  a  rate  per annum or per month  in  respect  of  a  particular  amount  or amounts from particular  dates  which  represent  the period of the delay, or from a particular date until payment, if the delay is continuing.
It may be that when referring to s89, the Court had in mind that the interest was to be calculated at the rate of 20% and in accordance with the formula referred to in that section. If that be so, the court would have intended to fix the period so far as the arrears due to 18 January 1994 was concerned, as commencing from the date of Mr Hannan's order and continuing until payment, whilst weekly payments due after 18 January 1994 would attract interest commencing on the day after those payments respectively fell due, until payment. However, if that was His Worship's intention, I would have expected him to have dealt with the argument, in his reasons, that interest ought not to be awarded for any period prior to February 15 since both counsel addressed argument on that issue. The fact that he did not do so suggests error. It may be that the intention of the Court was to order interest on amounts due as at the date of the order, from that date and continuing until payment. It may also be that His Worship intended to order an amount of interest being simply 20% of the total arrears as at the date of his order. If this was what was intended, this was clearly in error. The order is so imprecise that I regret that I do not think it is capable of any certain meaning, and sufficient has been shown to disclose error. In the circumstances I consider that this order should be set aside.

Although not the subject of any precise ground of appeal, Mr waters argued, without objection, that the order as to punitive damages actually made exceeded the Court's jurisdiction, as the amount awarded exceeded 100% of the interest ordered to be paid because the punitive damages awarded were to be calculated by reference to 20% of the amounts outstanding and the interest as well. During
argument Mr Tippett conceded that this interpretation of the order was correct and that the award of punitive damages could not, therefore, stand. I am by no means certain that this is the correct interpretation to be given to the order, but the matter having been conceded I think that order should be set aside. I do so also for another reason, and that is that the section requires an amount of punitive damages to be awarded, and in this case the amount was not actually specified except by reference to a rate. It is not clear how the amount is to be calculated for the same reasons as I have discussed in relation to the award of interest. Orders made under s109 ought to be made with clarity and certainty. This was not done in this case and these orders must therefore be set aside.

It is necessary to briefly touch upon the other grounds of appeal argued. Ground (c) of the notice of appeal was not pressed and therefore does not need to be considered. As to ground (d), the appellant submitted that the question of penalty interest and punitive damages should have been adjourned until the final determination of the respondent's appeal to Mr Hannan SM. There is no substance to this submission. On the finding of the Court, the appellant was contumeliously ignoring its obligations to comply with Mr Hannan's orders. It could not be suggested that the appellant did not know how much it was required to pay to the respondent, at least, once the amount of the TPI pension was known to it, as it was a simple matter of deducting the amount of the pension from the amount of weekly payments which the appellant had previously made to the respondent. Ground (e) went to the form of the order for punitive damages and as
that order is to be set aside in any event, it is not necessary to discuss it further.


This part of the appeal will therefore be allowed and the orders made by Mr Gray CSM in respect of interest and punitive damages are set aside.

In the same notice of appeal, the appellant also seeks to appeal certain orders made by Mr Trigg SM on 18 March 1994. No point is taken by the respondent that this part of the appeal should have
been brought by a separate notice of accordingly I will deal with the contentions on their merits.
 appeal,	and appellant's

The respondent again applied to the Court on that date complaining that the previous orders of Mr Hannan and Mr Gray had not been complied with and seeking a variety of relief. It is not clear to me how this application was brought before Mr Trigg SM. There does not appear to have been any formal summons or application filed, and it seems that the respondent relied upon an affidavit sworn by the respondent's solicitor and filed in Court during the course of the hearing. No point is taken about that. After hearing submissions from both parties, Mr Trigg made a number of orders, not all of which were the subject of appeal. At the hearing of this appeal, Mr Waters complained only of three orders made by Mr Trigg SM. These were orders 2, 3 and 4 which are as follows:

11 2. That the Respondent pay interest calculated in accordance with section 89 of the Act within 24 hours of the payment of the said arrears.
	That the Respondent pay additional interest pursuant to section 109(1) on the said arrears at the rate of 25 per cent within 24 hours of the payment of the said arrears.


	That the Respondent pay punitive damages set at the rate of 100 per cent of the interest payable under order 3 hereof within 48 hours of the payment of the said arrears."


It was conceded by Mr Tippett that order No.2 could not stand for the same reasons as have been discussed above.

As to order 3, the arguments which were pressed in relation to this order were the same as discussed previously. In my opinion this order cannot stand for two reasons. First, sl09(1) did not apply to the circumstances of this case, although the learned magistrate may have awarded interest pursuant to s109(2). In itself this may not have been fatal as the findings of Mr Trigg SM may have justified an order under s109(2). Of more importance is the failure to specify the period over which interest is to be paid on the arrears. Possibly the order was meant to operate from the date it was made until payment and the rate of 25% was meant to be 25% per annum but this is not specified, and on its face the order appears to require the appellant to pay, by way of interest, a flat 25% of the arrears. I doubt if this was intended but if it was intended, that order could not be validly made under s109(2).

The fourth order was objected to on the ground that it did not award an "amount" as such. The intention
of the fourth order, as expressed, is to award punitive damages in the same amount as the interest awarded under the third order, and I consider that  an order in this form is unobjectionable.  But as  the third order must be set aside, the fourth order, which depends upon it, cannot stand alone and must also be set aside.

There is no substance to any of the other arguments pressed by Mr Waters in support of the appeal, which were along similar lines to those in relation to the appeal against the decision of Mr Gray CSM and which I have already dealt with. Accordingly, the appeal against the orders of Mr Trigg SM is also allowed  and orders 2, 3 and 4 are set aside.

Appeal No. 65 of 1994

This was an appeal against the decision of Mr Trigg SM who refused to stay the orders to Mr Gray CSM and his own orders pending an appeal of this Court.

This appeal was abandoned, and instead Mr Waters at the conclusion of the hearing of these appeals applied to me for a stay of those orders pending my determination of the appeals, which I granted.

Accordingly, at the hearing of the appeals, I
dismissed this appeal.

CONCLUSIONS


I summarize my conclusions as follows:

	Appeal No. 28 of 1994 is dismissed.


	Appeal No.48 of 1994 is allowed and:
	the orders of Mr Gray CSM relating to interest and punitive damages dated 14 March 1994 are set aside;


	orders numbered 2, 3 and 4 of Mr Trigg SM dated 18 March 1994 are set aside.


I will hear counsel on what should now occur in relation to appeal No. 48 of 1994. The options available are:

	whether or not I should now make such orders as the Court below should have made;


	whether the matters before Mr Gray CSM and Mr Trigg SM should be remitted. I note s116 of the Act does not expressly confer any power to remit, and if this course is to be pressed I will need to hear argument as to whether or not such a power exists; or


	to make no further order and leave it to the respondent to approach the Work Health Court anew.



I will also hear the parties as to costs, at a date to be fixed.

