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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 85/1994
 

BETWEEN:

JOONDANNA INVESTMENTS PTY LTD
Plaintiff

AND:

LIQUOR COMMISSION OF THE NORTHERN TERRITORY
First Defendant

AND:

LARIAT ENTERPRISES PTY LTD (ACN O53 410 763)
Second Defendant






CORAM:	ANGEL J
 
AND:

LIQUORLAND (AUSTRALIA) PTY LTD
Third Defendant


REASONS FOR JUDGMENT

(Delivered 29 July 1994)

By originating motion dated 18 May 1994 for judicial review pursuant to Order 56 of the Supreme Court Rules, the applicant seeks orders in the nature of certiorari to quash a decision of the Liquor Commission refusing a licence in respect of proposed tavern premises at Palmerston.	The contested decision of the Liquor Commission was made on 24 December 1993.


On 3 April 1993, the plaintiff applied for the grant of liquor licences pursuant to s24 of the Liquor Act NT in respect of a proposed tavern and a proposed supermarket at Palmerston for which planning approval was granted on 6 July 1993.	On 9 July 1993 the applications for licence were presented to the Liquor Commission accompanied by the appropriate fees.	The Liquor Commission held a hearing intermittently between 22 November 1993 and 17 December 1993, where evidence was called by the plaintiff in support of the applications and by the second defendant Lariat Enterprises Pty Ltd and the third defendant Liquorland (Australia) Pty Ltd as objectors, the former owning the extant Palmerston Tavern and the latter operating a takeaway liquor shop associated with an existing supermarket.	The Northern Territory Hotels and Hospitality Associations Inc also objected to the applications.	On 17 December 1993 at the conclusion of the hearing, the Liquor Commission granted a licence in respect of the proposed supermarket subject to certain conditions.
Reasons for that decision were published on 24 December 1994.

On the same day, the Liquor Commission also advised that "the tavern application has been refused and reasons for that refusal will be published in due course".	Written reasons for that refusal were published on 22 March 1994.

The plaintiff's attack on the decision of the Liquor Commission was made on a number of grounds.	First, it was said, the reasons for the refusal were inadequate in that they
did not disclose why and how the conclusion adverse to the plaintiff was reached. The Liquor Commission was bound to give reasons for its decision by s29(2)(b) of the Act.
Counsel cited many cases concerning adequacy of reasons.	I was referred by the plaintiff to the familiar passage in the judgment of Sheppard J in Commonwealth of Australia v Pharmacy Guild of Australia and Another (1990) 91 ALR 65 at 88, viz:

"The provision of reasons is an important aspect of the tribunal's overall task.	Reasons are required to inform the public and parties with an immediate interest in the outcome of the proceedings of the manner in which the tribunal's conclusions were arrived at.	A purpose of requiring reasons is to enable the question whether legal error has been made by the tribunal to be more readily perceived than otherwise might be the case.	But that is not the only important purpose which the furnishing of reasons has.	A prime purpose is the disclosure of the tribunal's reasoning process to the public and the parties.	The provision of reasons engenders confidence in the community that the tribunal has gone about its task appropriately and fairly.	The statement of bare conclusions without the statement of reasons will always expose the tribunal to the suggestion that it has not given the matter close enough attention or that it has allowed extraneous matters to cloud its consideration.
There is yet a further purpose to be served in the giving of reasons.	An obligation to give reasons imposes upon the decision-maker an intellectual discipline.	The tribunal is required to state publicly what its reasoning process is.	This is a sound administrative safeguard tending to ensure that a tribunal such as this properly discharges the important statutory function which it has.",

and I was reminded by the defendants that the court, dealing as it is with a specialist tribunal principally comprised of lay persons, should not be overly fastidious in its requirements but should look at the whole of the reasons as a matter of substance, and I was referred to McAuliffe v Secretary Department of Social Security (1992) 28 ALD 609 at
614 ff and the passages from other cases cited therein.	The plaintiff submitted that inadequate reasons justified certiorari, whereas the defendants submitted that if the reasons were inadequate - which they contested - the best the plaintiff could hope for and the only proper remedy was mandamus to require the Commission to give further and better reasons, and I was referred to the judgment of Brennan J in Repatriation Commission v O'Brien (1984-85) 155 CLR 422 at
445.	The defendants submitted that in any event the plaintiff had adequate reasons and full well knew why the Liquor Commission had found against it, viz. there was no need for a tavern in such close proximity to existing licensed premises; were the plaintiff's proposal to proceed there would be too great a 'density' of licenses, to employ certain licensing parlance.	However, as will appear, I do not find it necessary to rule on these submissions.

The plaintiff further submitted that the reasons of the Liquor Commission disclosed jurisdictional error in so far as the Liquor Commission said, "The Commission believes that it should only grant a licence that would lead to such a high density of licensed bars and takeaway facilities in circumstances of overwhelming and unambiguous evidence of community support for such a proposal", and in so far as it said in relation to the concerns of one witness that a tavern development should not go ahead without a complimentary supermarket development, "Even were the Commission minded to
grant a licence conditional upon an all or nothing development, on the evidence presented to the Commission, there is no overwhelming and unambiguous demonstration of the needs and wishes of the community and the application must fail."	The plaintiff argued that this self-imposed requirement to be satisfied by an overwhelming and unambiguous demonstration of the needs and wishes of the community in favour of the plaintiff's proposal before the application could be granted involved jurisdictional error in failing to comply with the requirements of s32 of the Liquor Act.	That section provides:

"32	(1)	In considering whether to grant an application for a licence and in determining the conditions of a licence pursuant to section 31, the Commission shall have regard to -

	the location of the licensed premises;


	the location and conditions of any licensed

premises in the vicinity of the premises which are the subject of an application for a licence;

	the nature of any business associated with the licence applied for that it is proposed to conduct on the premises in respect of which the application is made;


	the needs and wishes of the community;


	except where the Commission is satisfied that an applicant for a licence does not propose to conduct any business under the licence applied for, the financial and managerial capacity of the applicant for a licence to conduct any business associated with the licence applied for; and


	where -


	the premises which are the subject of an application for a licence are

located in a community government area; and

	the community government council for that community government area has the power to make by-laws with respect to liquor -


advice offered by that community government council, including advice with respect to any intended exercise of the power referred to in sub-paragraph (ii); and

	any other matter that the Commission thinks fit.


	The Commission may conduct such investigations and cause to be conducted such investigations as it thinks fit in order to inform itself of the matters referred to in subsection (1)."


It was said that s32 requires, inter alia, that the Commission take account of the needs and wishes of the Community and that the statutory words "shall have regard to ... the needs and wishes of the community" can not be translated as requiring "overwhelming and unambiguous
demonstration of the needs and wishes of the community" before a grant of licence is made.	The defendants submitted that the Liquor Commission is a specialist tribunal empowered to grant licences under s12 with wide ranging power to impose all sorts of conditions under s31 and which was able to inform itself in its own manner and from its own experience.	The Liquor Commission's comments complained of were said to relate to standard of proof - a matter of procedure - and that it had nothing to do with jurisdictional error.	If there was an error (which was contested) the defendants submitted it was an error within jurisdiction.
The court's role in a matter such as this has long been settled.	As Rich, Dixon and McTiernan JJ said in The King v War Pensions Entitlement Appeal Tribunal; ex parte Bott (1933) 50 CLR 228 at 242, 243:
"A writ of mandamus does not issue except to command the fulfilment of some duty of a public nature which remains unperformed.	If the person under the duty professes to perform it, but what he actually does amounts in law to no performance because he has misconceived his duty or, in the course of attempting to discharge it, has failed to comply with some requirement essential to its valid or effectual performance, he may be commanded by the writ to execute his function according to law de novo, at any rate if a sufficient demand or request to do so has been made upon him.		In the case of a tribunal, whether of a judicial or an administrative nature, charged by law with the duty of ascertaining or determining facts upon which rights depend, if it has undertaken the inquiry and announced a conclusion, the prosecutor who seeks a writ of mandamus must show that the ostensible determination is not a real performance of the duty imposed by law upon the tribunal.		It may be shown that the members of the tribunal have not applied themselves to the question which the law prescribes, or that in purporting to decide it they have in truth been actuated by extraneous considerations, or that in some other respect they have so proceeded that the determination is nugatory and void. But the prosecutor who undertakes to establish that a tribunal has so acted ought not to be permitted under colour of doing so to enter upon an examination of the correctness of the tribunal's decision, or of the sufficiency of the evidence supporting it, or of the weight of the evidence against it, or of the regularity or irregularity of the manner in which the tribunal has proceeded.	The correctness or incorrectness of the conclusion reached by the tribunal is entirely beside the question whether a writ of mandamus lies.	It is also beside the question that the determination, although not void, is yet one which, because of some failure to proceed in the manner directed by law, or of some collateral defect or impropriety, is liable to be quashed by a Court which on appeal, certiorari, or other process is competent to examine it ..."
The provisions of s32 of the Liquor Act NT prescribe and limit the jurisdiction of the Liquor Commission.	The Commission is required to have regard to the matters referred
to therein.		In so far as the Commission is required to have regard to "the needs and wishes of the community", it is clear that includes members of and sections of the relevant community.	In R v Liquor Commission; ex parte Pitjantjatjara Council Inc (1984) 31 NTR 13 at 18, 19 Muirhead J - an experienced Judge in licensing matters - made it clear that in determining which community's wishes and needs require consideration, the Commission must embrace all groups, and that generally speaking - and not unexpectedly - individual and group needs and wishes will be diverse and in conflict.
The necessary task in each case is to 'balance' those needs and wishes.	This requires the Commission to assess the respective worth of the various individual and group needs and wishes and the reasons given therefor.	Sometimes, thoughtfully expressed reasons for an individual wish will make more sense than the clamour of a crowd.	The relevant task under s32 is not to ascertain and treat as determinative a majority view (overwhelming or otherwise) but to ascertain the various wishes and needs and to 'balance' them.	It is therefore apparent that the Liquor Commission in this case has misconstrued its task by placing a wrong construction upon the statute upon which its jurisdiction depends and as Lord Diplock explained in In re Racal Communications Ltd [1981] AC 374 at 383 at 383:

"... if the administrative tribunal or authority have asked themselves the wrong question and answered that, they have done something that the Act does not empower them to do and their decision is a nullity."
There being jurisdictional error, s56 of the Liquor Act which provides:

"Subject to section 51, where a hearing has been conducted by the Commission under this Act, a decision of the Commission -

	shall be final and conclusive; and


	shall not be challenged, appealed against, reviewed, quashed or called into question in any court."


can have no application, see Pitjantjatjara, supra, at 22 and

R v Liquor Commission; ex parte Hinton (1981) 8 NTR 3.


It follows that the decision of the Liquor Commission refusing the plaintiff's application for a liquor licence should be quashed and that the Liquor Commission should be ordered to consider and deal with the said application in accordance with law.








