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REASONS FOR JUDGMENT
(Delivered the 24th day of April 1989)


ASCHE C.J.:	The initial application in this case in which the applicant must first succeed is for extension of time within which to appeal against his conviction.

S.417 of the Code provides:-


"417.	TIME FOR APPEALING

	Any person convicted desiring to appeal to the Court, or to obtain the leave of the Court to appeal from any conviction or sentence, shall give notice of appeal or notice of application for leave to appeal in the prescribed manner within 28 days after the date of such conviction or sentence.


	The time within which notice of appeal, or notice of an application for leave to appeal, may be given may be extended at any time by the Court."



On 27 March 1986 the applicant was found guilty by unanimous verdict of a jury that on 6 May 1985 at Darwin he unlawfully committed an act of gross indecency on a mentally ill or handicapped female.


The jury were unable to agree as to another count in the same terms alleging another act of gross indecency on the same date and upon the same female.

The learned trial judge discharged the jury on the count on which they were unable to agree and adjourned that count to the next arraignment date.	He remanded the applicant in custody for sentence on the count on which he had been convicted.

On 9 May 1986 His Honour sentenced the applicant to
3 years imprisonment from 8 January 1986 being the commencement of the time he had been in custody after his arrest.	He fixed a non-parole period of 12 months.	On
23 June 1986 the Crown presented a Nolle Prosequi in relation to the count on which the jury had been unable to agree.	On 7 January 1987 the applicant was released on parole.

On 30 November 1987 the applicant filed a document which is expressed to be "for a prerogative writ of certiorari (judicial review)".	The document was drawn by
the applicant himself.	It is seriously defective and would normally be struck out.		It is accompanied by what is described as an affidavit by the applicant but that too is defective in form since it is neither sworn nor affirmed.
The "jurat" sets out that it was signed by the applicant on
7 September 1987.


Although defective and confusing, the document and the affidavit taken together can, by an exercise of considerable generosity, be interpreted as an application seeking leave to appeal out of time, giving reasons for failing to appeal within time, alleging errors of law in the summing up of the learned trial judge to the jury, errors of procedure, errors of interpretation of medical evidence, failure to call relevant medical evidence and an overall submission that the evidence was insufficient to justify a conviction.	I emphasise that it is very difficult to derive precise meaning from these documents but I do not think I do the applicant any injustice in so interpreting them.

The various documents filed by the applicant and inflicted (and I use the word advisedly) on this court are a chaotic jumble; and this court (with the assistance of the learned Crown Prosecutor who has been most patient and forebearing in failing to take various objections which he would normally be entitled to take), has spent a considerable time endeavouring to reduce them to some semblance of coherence and relevancy.
I should, however, add a note of warning.
Applicants in person should not expect this court to do their work for them.	While an applicant in person may be allowed some leniency and the ordained (and sensible) requirements of form and documentation may sometimes be waived or extended beyond what would normally be permitted, such concessions inevitably add to the length of the proceedings, unnecessarily increase the work of the court and cause delay and inconvenience to other litigants waiting
their turn.


This court will not penalize an applicant merely because he appears in person; but nor will it allow him to rely upon that fact to exploit the system, or to expect or even demand a blanket absolution of all procedural requirements because of it.	I do not say that the applicant here has done these things, but he has come perilously close to it at times.	I merely make it clear that because this court has gone beyond the normal limits to assist the applicant it is not to be expected that it will do this in the future.

The principles upon which an appeal court considers the granting of an extension of time within which to appeal have been dealt with by Rice J. in his judgrnent and I do not wish to traverse them in detail save to make the following observations.	In summary, an extension of time is granted
not as a matter of course but on substantial reasons. Rhodes (1910) 74 JP 380.	That was a case of one month's delay.	If there is lengthy delay (and that may be a
somewhat elastic term) the courts have applied somewhat stronger expressions than "substantial".	In Williams (1911)
6 CAR 158 (6 months delay) the Lord Chief Justice uses the terms "special" and •very exceptional circumstances".	In
R v Sunderland (1927) 28 SR (NSW) 26 at 29, (6 months delay) Street C.J., with the concurrence of the other two judges on the New South Wales Court of Criminal Appeal, speaks of "very exceptional circumstances•.	That phrase is adopted by Wanstall C.J. in the Queensland Court of Criminal Appeal, again with the concurrence of the other members of the Court in R v Trew (1979) Qd R 29 at 30 (11 months delay).	Other phrases used are "special and substantial reasons"
R v Jeffries (1949) NZLR 595 - 8 months delay - New Zealand Court of Appeal): or "exceptional circumstances" (R v Brown (1985) 2 Qd R 126 at 132 (5 months delay) per Williams J:
R v Ollis and Anderson (1986) 21 ACR 256 at 265 per de Jersey J.	(In that case, one notice of appeal was within time, the other a few days out of time, but no grounds of appeal were given for 7 months.	The Queensland Court of Criminal Appeal ruled that the original notices had no validity.)

These cases can be multiplied, but the obvious principle is that the greater the delay the more exceptional
must be the reasons for it.	Brown (1985) Qd R 126 at 130 (per Campbell C.J.).	Considerations of justice, however, dictate that even if there is lengthy delay the time for appeal will be almost certainly extended by the court if there appears to be a "manifest miscarriage of justice".
R v Brown (1985) 2 Qd R 121 at 132 per Williams J: R v Perry (1970) 2 NSWLR 501 at 503.	That was also the test posed by de Jersey J. in R v Ollis & Anderson (1986) 21 ACR 256 at
265.	The courts do not seem to have drawn a distinction between that test and the test posed, for instance, by the Victorian Court of Criminal Appeal in R v O'Keefe (1978) 23 ALR 246 at 250 where their Honours, adopting the principles stated by Gowans J. in the unreported case of R v Darby remarked that, "it is the practice of the court not to grant any considerable extension of time unless it is satisfied that there are such merits in the proposed appeal that it would probably succeed".	Those observations were obviously taken from R v March (1935) 25 CAR 49 where they appear at
p. 52.	See also Varney v R (1964) VR 143: R v Brown (1985)
2 Qd R 126 at 135, per Ryan J.


I consider that there should be a real distinction between "a manifest miscarriage of justice" and "an appeal that would probably succeed".	That distinction may not have been drawn in the past but there is a need to differentiate between cases where a plain injustice has taken place which must be set right despite the delay, and cases where a
misdirection, error of law, or procedural slip may well have entitled the applicant to a retrial had the error been brought timeously to the notice of an appeal court.	The distinction may not be easy to draw and one term may shade into the other; but justice is a two edged sword comprehending not only the accused but those members of the
public who have given evidence in earlier proceedings and are entitled to go about their daily life on the assumption that they will not be called upon again.



If all that can be said is that an appeal would probably succeed, rather than that a manifest injustice has occurred that may still be a substantial argument for extending time even in the face of some delay: but, in the case of considerable and unjustifiable delay, it should not be conclusive.	For instance it may not be sufficient that the law has been differently laid down by a superior court in a subsequent case Re Berkeley (1945) Ch 1: In re Wigfull & Sons Trade Marks (1919) 1 Ch 52: R v Unger (1977) 2 NSWLR
990.	In Mitchell (1977) 65 CAR 185 at 189 Geoffrey Lane
L.J., delivering the_judgment of the Court of Appeal said at

p. 189:


"It	should be clearly understood, and this Court wants to make it even more abundantly clear, that the fact that there has been an apparent change in the law, or to put it more precisely that, that previous misconceptions about the meaning of a statute have been put right, does not afford a proper ground for allowing an extension of time in which to appeal against conviction.•
The rights of a dilatory applicant must be balanced
against the rights of witnesses to be free of harassment. After the period properly allowed for appeal, victims of rape or violent assault should be allowed to try to forget or at least come to terms with the humiliating or agonizing details of their ordeal.	Furthermore, witnesses die or disperse; records are lost or misplaced; exhibits are returned or destroyed.	A retrial after a long delay may become a farce, and bring the law into contempt.	Public policy balances the right of the applicant to appeal with the requirement that that right be exercised within a fixed time.	That time may be extended in exceptional circumstances.	In deciding whether the circumstances are exceptional the court will take into account the likelihood of an appeal succeeding.		But the longer the delay the more exceptional the circumstances must be and the clearer it must become that an appeal would succeed.	Where there has been extreme delay the point may be reached where only a manifest miscarriage of justice will justify the extension of time.

It is, therefore, for the applicant in this case, first to establish why he has delayed so far beyond the
28 days allowed for filing notice of appeal or application for leave to appeal. The delay has been substantial. The verdict was given on 27 March 1986. He was sentenced on
8 May 1986.	This application was made on 30 November 1987.
Allowing for the initial 28 days permitted within which to lodge such an application, the applicant is out of time by some 18 months.

The delay here falls into two parts:-


	the time spent by the applicant in prison after the verdict, i.e. 9 May 1986 to

7 January 1987.


	the time spent after his release and until he filed his application	i.e.

7 January 1987 to 30 November 1987.


The applicant himself recognises these two periods as requiring separate explanations.	I deal first with his explanations for failing to file the appropriate papers while in prison.	He gives these explanations:-

	He did not know of the time limit.



	He sought advice from various persons or organisations as to how to appeal and received none; and no-one warned him he was out of time.
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	He was deliberately obstructed and prevented by the authorities from taking steps to appeal.


	He was denied his statutory right to obtain the appropriate forms for appealing.


The applicant addressed the Court at length about these matters and expressed his willingness to give evidence and be cross-examined.	He did give evidence and was
cross-examined.	The Crown also called witnesses whom the applicant cross-examined.	This procedure took considerable time but was rendered necessary by the direct conflict between the applicant and the Crown on certain important issues.	To my mind a clear picture emerges.

I am left in no doubt that the applicant has been guilty of gross exaggeration and, at times, deliberate
mis-statements in the presentation of his case.


I believe he was convinced that he could make sweeping allegations of misconduct of various authorities without being put to proof; and I believe he received something of a shock when the Crown not only challenged him but called evidence contradicting him.
An obvious example of this appears in his complaints about the Superintendent of the prison.	In one of his initial documents he alleges "consistent refusal of assistance" by the Superintendent (p. 326 Appeal Book).
Before this court he holds to that allegations.	He says:-


	The letter number Hon	5/6/86 is a copy of a letter I wrote to Mr Mercer the Superintendent of prison in regards to assistance in helping me obtain the appeal.	However he didn't assist me in any way at all.	I approached Mr Mercer, at least twice or three times a week over 2 to 3 months whilst in B Block concerning appeal matters."



The letter referred to is now Exhibit •c•.
Basically that letter relates to two subjects, the first being matters relating to a forthcoming trial for escaping from legal custody,the second relating to certain "research" which the applicant maintains he was doing for an Institute of Criminology.	(I should add that the latter "research" seems never to have been authorised by that Institute and although the applicant makes frequent references to his "research" it seems to have been a project undertaken unilaterally by him.	This does not prevent him describing himself as a "principal research  officer" - see Exhibit "N")•


Theapplicant himself, under cross-examination, ultimately agreed that there was no request to appeal contained in that letter (Transcript p. 189).	He then


suggests there could have been another letter on these lines but fails to identify it.	However there is a specific request dated 17 June 1986 (Exhibit "J") seeking appropriate forms for appeal notices to be given for leave to appeal.
Mr Mercer referred that to the Official Visitor who spoke to the applicant on 18 June 1986 and advised that contact would be made with an Australian Legal Aid Officer.		It is fair also to the applicant to say that there is reference to his desire to appeal in certain other letters to Mr Mercer which deal with this topic and a number of others.	The point is however, that there is no evidence to establish that
Mr Mercer failed to render such assistance as he could.	In this respect I accept the evidence of Mr Mercer that, whatever requests the appellant made of him (and they were numerous and covered many things unconnected with an appeal), he attended to those matters insofar as he had the power to do so; or explained why he could not.	I reject entirely any suggestion of deliberate or malicious obstruction on the part of Mr Mercer.	Mr Mercer was meticulous in keeping notes of all the requests of the applicant and meticulous in the actions he took or the explanations he gave to the applicant.		I can see nothing improper in what he did and because of the way in which the applicant conducted his case and cross-examined Mr Mercer I think it important that this court should acquit Mr Mercer of any suggestion of impropriety or bias against the applicant.
There is, however, one very important instance of neglect of the applicant's rights, although I am satisfied it was unintentional, There was a clear failure to comply with s.426(3) of the Code. That section reads:-

"426(3)	The Registrar shall furnish the necessary forms and instructions in relation to notices of appeal or notices of application to any person who demands the same and to officers of courts, superintendents of prisons and to such other officers or persons as he thinks fit and the superintendent of every prison shall cause such forms and instructions to be placed at the disposal of prisoners desiring to appeal or to any application and shall cause any such notice given by a prisoner in his custody to be forwarded on behalf of the prisoner to the Registrar."


Mr Mercer says no forms were ever supplied to him for this purpose and the Crown concedes failure to comply with this provision and I understand that this has now been rectified.	It is, I hope, unnecessary to stress that this should never occur again.	The applicant makes a relevant and important point about this.	I will return to this later.

The applicant made a sort of blanket attack on the authorities, including in his condemnation Mr Mercer, the Registrar of the Supreme Court, the officers of the Magistrates Court, the Attorney-General and the Ombudsman. (See paragraph "A" of his grounds of appeal - p. 326 of the Appeal Book).	All these, it appears, had contributed to the delay.	He himself was an innocent, knowing nothing,
comprehending nothing, seeking help from everywhere and receiving it from nowhere.	I am not at all impressed by this picture.


By letter of 29 April 1986 (Exhibit "R") the Australian Legal Aid Office advised him of the opinion of counsel that no appeal against his conviction was likely to succeed, and the office would not be funding an appeal
against his conviction.	That office did have a duty to
consider his request and took the appropriate action.		Other persons to whom he wrote were not persons who had any duty  to assist him in his appeal although they took some action  on his behalf.	For instance the Sheriff, to whom the Master had forwarded a letter from the applicant replied by referring his letter to Australian Legal Aid Office.	I am not convinced that he could or should have done anything further.	The Deputy Master by letter of 17 June 1986 told him plainly that she could not give legal advice in relation
to an appeal and that such advice should be sought from a legal practitioner.	This was the proper response.		By letter of 14 October 1986 the Attorney-General informed him that he did not provide legal advice to members of the public and advised him to consult a legal practitioner - again a perfectly proper response.	A detailed letter from the Northern Territory Ombudsman dated 24 March 1987 (Exhibit 4) dealt with a number of complaints including his complaint of being refused assistance to appeal.	That letter contained this passage:-
	I am unaware why you should have experienced difficulties with the Superintendent of the Prison or the Registrar of the Court in relation to lodgment of your appeal.	It is, of course, not their duty to provide you with advice on the appeal, and it may be that your wishes in this respect were misunderstood.	At this stage there would seem to be little value in investigating the matter, although I am prepared to consider any other arguments you have to the contrary.	I suggest you might obtain legal advice on the options presently available to you.•



All that appears therefore is that the applicant wrote or sought help from various persons who were not appropriate persons to advise on his appeal, or, in the case of the Australian Legal Aid Office, advised him that his appeal could not succeed.

The applicant suggests that some of his numerous letters were not sent and he makes vague allegations about this (at p. 149).	Save for one occasion, in which he was told that a letter would not be sent, I do not accept that his letters were not sent to the persons to whom he addressed them.	Many of those letters, as appears from a perusal of them as exhibits, did not relate to the question of appeal.	The picture which the applicant tries to paint of being deliberately obstructed is false.	On one or possibly two occasions only did the applicant have his letter writing privileges restricted as a disciplinary matter.	Exhibit "B" shows that between 10 May 1986 and
11 September 1986 while he was in "B" Block and during the
time he alleges his writing privileges were restricted, he wrote some 50 letters (which he concedes at p. 117 of the transcript).		I am satisfied that those letters were dispatched.	Indeed many of the replies are exhibited and he concedes (transcript p. 169) that he received about
49 letters during that time.


The applicant concedes that at one stage he gave up his attempts to appeal (p. 227 of the transcript).		It would appear that this was about July 1986 when he told Mr Mercer he would not be appealing anymore.	He said he was "sick of the whole thing" and I just said "I'm giving up, if I give up I may get out of B Block" (transcript p. 232).	In fairness it would seem that he resiled from that position.

After he was released he says he consulted Legal Aid in Adelaide about an appeal and received a letter to the effect that there was nothing they could do and he would have to apply in Darwin.	He also telephoned some solicitors in Adelaide but received  no advice (transcript p. 249).	He gives, I think, two reasons for not pursuing his appeal for the next 10-11 months after his release.	The first, I infer, was his inability  to get legal advice.	He adds to that by saying he was looking up the law to find out how to appeal (transcript p. 482) that he "read somewhere in the Criminal Code that you must be of sound mind or the appeal can be dismissed, and I was relying on that psychiatric
report to cover the time.	And there was a delay with that report, that's why it took so long".


I return therefore to the two periods during which the applicant failed to file the notice of appeal in time.

As to the prison period the applicant was seen by his counsel after the verdict and concedes that he then did not ask about appeal.	I am prepared to accept that he may have been emotionally upset at that time.	However it appears he was subsequently seen by two other counsel from Legal Aid.	On the first occasion (April 1986) he says there was a discussion  but nothing really came of it (p. 443).		On the second occasion (c. l June 1986) he says he may have spoken to counsel about the appeal but cannot remember.	He says they had a "bit of an argument" (p. 449).	He had by then been advised that the Australian Legal Aid Office would not act on appeal (Exhibit "Q" - letter 29 April 1986).	He then wrote letters and made requests.	He says he never knew of any time limits on appealing.

In this first period he has one strong point to which I have already adverted namely that there was a failure to comply with s.426(3) of the Code.	I am nevertheless suspicious that a person who was apparently deeply interested in appealing at least until July 1986 when he says he "gave up" at least temporarily, was not able to
provide some comparatively simple notice and forward it to the Court.	It is notorious that questions of appeal are one of the main topics of conversation between prisoners and even if the applicant did not have access to legal advice I would be very surprised if he did not have some fairly accurate advice from other prisoners.	The Judges of this Court have all had experience in Justices Appeals of prisoners acting for themselves and most have been able to produce some crude form of notice of appeal.	However, with considerable hesitation, I am prepared to give the applicant the benefit of the doubt and assume that because of the failure to comply with s.426(3) he was prevented or at least hindered from appealing.	I would, again with hesitation, extend that indulgence up to the time of the applicant's release from prison, ie., even after he had for a time abandoned thoughts of appealing.	I do not think however, that the applicant was unaware that time was running against him.	That again is something which he would probably have been told by many inmates, but even if that were not so, I consider that any person as a matter of common sense must have appreciated that fact.

I am, however, not prepared to accept his excuses for the 10 months delay after his release.	I find his suggestion, that he believed he had to have a clean bill of health psychiatrically, a feeble and unconvincing excuse.
Nor am I impressed with the plea that he was looking up the
law for these 10 months or could not obtain any advice in this time.	I think it more likely that he delayed because of indecision.	As his evidence and his letters show he is a person with a strong sense of persecution and a predilection for accusing other persons of inability or failure to act on his behalf but he is better at writing and complaining than taking action.	Even allowing for impecuniosity I cannot accept that there was any good reason for the delay.

It remains to consider whether, despite the delay, there was such a manifest miscarriage of justice that this Court should intervene.	I am unable to find this.	I cannot find any unfairness or serious mis-statement of the law in the summing up of the learned trial judge.	The applicant also complains of the conduct of his counsel but I am unable to see anything in failing to put his "research material" before the Judge and failing to take certain objections at trial.	I am quite unable to find anything in the conduct of the experienced counsel who appeared for him which warrants censure.	There was ample evidence upon which the applicant could have been convicted, the summing up was fair and unbiased and the jury convicted.	There has, to my mind, been no error of law or erroneous directions to the jury and no grounds of appeal can in my view be substantiated.	I entirely agree with the observations of Rice J. on these matters.	Certainly there does not appear any shadow of a miscarriage of justice.	I can find no exceptional reasons


for granting an extension of time and the delay in this case has been substantial and excessive.

The application for extension of time within which to appeal must be refused.
KEARNEY J:		I have had the advantage of reading the opinions of both the Chief Justice and Rice J, which set out in detail the background matters which gave rise to this application under Code s.417(2), and for consequential relief.	It is unnecessary for me to restate those matters.

I respectfully agree with the Chief Justice that the applicant's very long delay in instituting his application falls to be considered in relation to two relevant periods of time.

The first was while he was in prison, from 9 May 1986 to 7 January 1987.	I consider that the failure by the Registrar during that period to comply with Code s.426(3) constitutes in itself exceptional circumstances such as would warrant an extension of time to appeal until some reasonable time after the applicant was discharged on
7 January 1987.	As to the matters relied on by the applicant during this period as constituting exceptional circumstances, discussed by the Chief Justice at pp.9-16, I consider that the applicant lacked all credibility.

The second period extends from some reasonable time after 7 January 1987 until 30 November 1987 when he filed in Court what may be treated as his application under Code s.417(2) to extend time to appeal.		A period of somewhat less than 10½ months is involved.	I consider that during
this period the failure by the Registrar to comply with Code s.426(3) had no continuing effect upon the applicant.
During this period he took various inconclusive steps to pursue an appeal, as set out by the Chief Justice at pp.16-17.	I consider that during this period, for the reasons set out by the Chief Justice at pp.18-19, the applicant has failed to establish the existence of the
exceptional circumstances which he is required to establish, to warrant the grant of an extension of time to appeal, to cover the lengthy delay involved in this period.

The question which must then be considered is whether there was a manifest miscarriage of justice in the applicant's trial, or whether there are such merits in his grounds of appeal that his proposed appeal would probably succeed.	The analysis of the authorities and the conclusions of Rice J, with which I respectfully agree, show that if either of these is established, time to appeal should be extended.	I am persuaded by the analysis of
Rice J that the explanation of •unlawfully committing" by the learned trial Judge in his summing up to the jury, understood in the light of Code s.126, was not erroneous. As Rice J cogently demonstrates, there is no merit in the other grounds of appeal the applicant seeks to rely on.	I consider that there was no miscarriage of justice at the trial, and that the proposed appeal would probably not succeed.


Accordingly, I would refuse the application under Code s.417(2), to extend time to appeal against the applicant's conviction of 27 March 1986.	The consequent relief sought by the applicant therefore does not fall to be considered.
RICE. J; This is an application for an extension of time in which to apply for leave to appeal and appeal against a conviction and sentence of the applicant who, on 27 March
1986, was convicted by a unanimous verdict of the jury on the second count in the indictment on which he was charged, namely, that on 6 May 1985 at Darwin in the Northern Territory of Australia, he unlawfully committed an act of gross indecency upon Florence Thompson who was a mentally
ill or handicapped female. Criminal Code.
 Section 130(1)(b) of the


The applicant's initial application is for an extension of time within which to appeal against his conviction.

Section 417 of the Code provides that notice of appeal or notice of application for leave to appeal shall be made within 28 days of conviction and provision is made for
an application for extension of that time. provides:-
 Section 417


"417.(1)	Any person convicted desiring to appeal to the Court, or to obtain the leave of the Court to appeal from any conviction or sentence, shall give notice of appeal or notice of application for leave to appeal in the prescribed manner within 28 days after the date of such conviction or sentence.
(2)	The time within which notice of appeal, or notice of an application for leave to appeal, may be given may be extended at any time by the Court."
The principles applicable to the granting of an application for the extension of time are well-established by the cases.	In R v Sunderland (1927) 28 NSW SR 26 at
p.27 Street C.J. in the Court of Criminal Appeal (N.S.W.) when considering such an application which was not made until six months after conviction, said at p.27:-


"We have come to the conclusion that the application for an extension of time should not be granted.	I think that this is the first occasion on which an application of this kind has been opposed by the Crown, and in those circumstances I think that it is desirable that I should state the reasons upon which our decision is based.
Sect. 10 of the Criminal Appeal Act provides that, except in the case of a conviction involving sentence of death, the time within which notice of appeal, or notice of an application for leave to appeal, may be given may be extended at any time by the Court.	A corresponding provision in the English Act has been under the consideration of the Court of Criminal Appeal in England on more than one occasion, and it was laid down by Lord Alverstone, C.J., in Rhodes' Case (74 J.P. 380) that an extension of time will not be granted as a matter of course but that the Court will in every case require substantial reasons to be advanced before granting such a concession.	In William's Case (6 C.A.R. 158) where there had been a lapse of time extending over six months, which was sought to be explained on the ground that the prisoner thought that his friends had taken up his case and were doing what was necessary, the Lord Chief Justice, in delivering the judgment of the Court, said this:	'It is possible that if special circumstances are brought to our notice we may accept such a reason as this as an excuse for a delay of a few days, or even of a week or two, but it must be understood that we cannot accept this excuse as a sufficient explanation for a delay of over six months.
Such a long delay as this could be excused if at all, only in very exceptional circumstances.'"



In Varney v R (1964) VR 143 Little J., as a single judge, applying R v Sunderland (supra) observed at p.144:-
•It is apparent that an application of this nature will not be granted as of course.	It must obviously lie with an applicant appealing  to discretion to persuade the court that the circumstances are such that the discretion should be exercised in his favour.	A number of cases were cited to me indicating the approach of the court.	In R v Jeffries [1949) N.Z.L.R. 595, the Court of Appeal said that 'special and substantial reasons' must be advanced.	The report of R v Rhodes in (1910) 5 Cr. App. Rep. 35, speaks of 'satisfactory reasons', and the report of 'substantial reasons'.	In R v Sunderland (1927) 28 S.R. (N.S.W.) 26, the Full Court of New South Wales said that 'in view of the delay', which was in  that case of six months' duration, 'very exceptional circumstances would have to be established before the Court would be justified in granting an extension'. (Vide, also, R v Williams (1911), 6 Cr. App. Rep. 158.)"



Both these cases were applied in R v Trew (1979) Qd R 29 by the Court of Criminal Appeal (Queensland) in dealing with such an application initiated eleven months after the sentences were imposed.

The same approach had earlier been followed by the Court of Criminal Appeal (S.A.) in The Queen v Brown (1963) SASR 190;	The Queen v Balchin (1974) 9 SASR at p.64;	and in R v Unger (1977) 2 NSW LR 990.

The Full Court of the Supreme Court of Victoria in R v O'Keefe (1979) V.R. Page 1, in a joint judgment, had this to say at p.5:-

"The principles which govern an application for extension of time for appealing are conveniently stated by Gowans J. in delivering  the judgment of the Full court in R v John Edward Darby, (unreported, 2 May 1975)
as follows:-
'(1)	the prescription by the statute of the time limit for giving notice is intended to secure finality and compliance is intended to be required in the ordinary case:

	extension of the time is a matter for the discretion of the Court, and the applicant must put material and considerations before the Court which will persuade it to exercise its discretion in favour of an extension;


	rigid restrictions cannot be imposed on the exercise of discretion but in general the Court will require special and substantial reasons for extending the time;


	the longer the time which elapses since the expiration of the statutory period and the more the changes that have taken place in the meantime, the more exceptional will the circumstances put before the Court have to be;


	it is the practice of the Court not to grant any considerable extension of time unless it is satisfied that there are such merits in the proposed appeal that it would probably succeed;


	a reasonably satisfactory account of the failure to comply with the statutory requirement needs to be forthcoming.'"



Reinforcing the principles expressed in some of these authorities, Williams J., a member of the Court of Criminal Appeal (Queensland) said in R v Brown (1985) 2 Qd. R 126 at p.132:-

"The principles governing the extension of time within which to appeal are settled and are stated in authorities such as R v Trew [1979] Qd.R.29;	King v Sunderland (1927) 28 S.R. N.S.W. 26;	Varney v The Queen
[1964] V.R. 143;	and R v O'Keefe [1979] V.R. l;	23
A.L.R. 246.	Clearly there must be substantial reason advanced for the exercise of the court's discretion. After lengthy delay the court would require exceptional circumstances before granting an extension unless there was a manifest miscarriage of justice.	(See The Queen v Perry [1970] 2 N.S.W.R. 501.)"
In Ollis V Andersen (1986) 21 A. Crim.R. 256, Macrossan J., the presiding judge over the Court of Criminal Appeal (Queensland), said at p.259:-


"There is no doubt that the court has a discretion to extend time, but, in the case of an appeal out of time, it is to be exercised in accordance with the principles stated in Brown.	If other factors are equal, the greater the delay which has occurred before an application is made, the more difficult becomes the task of the applicant.

Although Ollis caused his non-conforming form of notice to be lodged within time and Andersen did not, so great has been the lapse of time before either supplied grounds and so similar are the explanations offered for their non-compliance, that I think that Ollis's notice of 24 April 1985 should not be regarded as giving him any advantage over Andersen when the discretionary exercise is considered.	In both cases, counsel for the Crown objected to an extension of time and while this is a relevant factor it is necessary also to state that the court itself, in the administration of justice, has its own interest in seeing that time limits are observed.
There must also be acknowledged a community interest in establishing that convictions which are not appealed against promptly may, in other than exceptional circumstances, be regarded as final rather than as impermanent features liable to be displaced on the bringing of some challenge, however belatedly.•


What emerges from these authorities by way of general principles is that:-

	An extension of time within which to appeal from conviction will not be granted as a matter of course. In every case the Court will require substantial reasons to be shown why an extension should be made.
	Where an appeal is lodged after the lapse of a considerable period of time, exceptional circumstances have to be established before the Court will be justified in granting an extension of time.


	After a lengthy delay, the Court will require exceptional circumstances before granting an extension unless there has been a manifest miscarriage of justice or unless the Court is satisfied that there are such merits in the proposed appeal that it would probably succeed.


	The greater the delay which has occurred before the application is made, the more difficult becomes the task of the applicant.


	The Court itself, in the administration of justice, has its own interest in seeing that time limits are observed and that an application for the extension of time is properly justified.




A history of the events relating to this application is worthy of recapitulation:-

24 March 1986	Applicant arraigned on two counts of
committing an act of gross indecency upon
a mentally ill or handicapped person on 6 May 1985, contrary to section 130(1)(b) Criminal Code.






27 March 1986










9 May 1986




23 June 1986

24 June 1986






7 January 1987
30 November 1987
 Applicant pleaded not guilty to both
counts.

Trial commenced.

At conclusion of trial, the jury was unable to agree upon a verdict on the first count but returned a unanimous verdict of guilty on the second count.

The jury was discharged from bringing in a verdict on the first count and a further trial upon that count was adjourned.

The Court was adjourned for the applicant to be sentenced on the second count.

The applicant was sentenced to three years' imprisonment on the second count to be regarded as having commenced on 8 January 1986.	A non parole period of twelve months was fixed.

A nolle prosequi was presented on count
1.

A charge of having escaped lawful custody arising out of the applicant's departure from the Royal Darwin Hospital on 6 May 1985, while arrangements were being made for an order for a compulsory medical examination, was withdrawn, and he was discharged in the Darwin Court of Summary jurisdiction.

Applicant was released on parole.

Applicant filed an application for certiorari based upon a misconception of the procedure to be adopted in the institution of an appeal against conviction.



From this chronology of events it will be seen that the application for leave to appeal should have been made on or before 24   April 1986 at the latest.	For the Crown it was argued that the applicant made his first overt step in
Court to appeal nineteen months out of time; and that even from the time that he was released on parole he delayed for ten months before making any move.

Applying the principles I have enumerated, the only possible grounds the applicant would have for the grant of an extension of time would be if there were exceptional circumstances, a manifest miscarriage of justice or unless this Court were satisfied that there were such merits in the proposed appeal that it would probably succeed.

I have re-arranged some of the documentary exhibits (letters) in chronological order and have set out in somewhat cryptic form their contents and have added appropriate comments:-
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4.4.86	From GREEN to PETER LEE
"At present, I have been detained on remand for a re-trial of my case	"
"As my case is taking longer than I thought I would probably be best doing it (a degree course of some sort) part time, which also depends on the re-trial and appeal under Criminal Law."


Both these statements are on the evidence before us, demonstrably and admittedly untrue, since no re-trial had been ordered.
The applicant complains about obtaining legal advice through Legal Aid and seeks advice from Lee regarding an appeal on the grounds of "a miscarriage of justice".
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12.4.86	From GREEN to	CLERK, SUPREME C'l'.
Applicant requests "to see a Chamber magistrate or friend of the Court" to get legal advice on "appeal grounds, the summoning of witnesses for re-trial, appeal, escape custody ••• trial records, files, papers, documents and all necessary evidence presented •.. guidelines to obtaining my file from Legal Aid, guidelines to the appeal to the High Court of Australia ••. reference legal books •.. copies of transcripts of the committal hearing and transcripts of trial."

18.4.86	From P. LeFEVRE, Master, to	GREEN	Ex.•T•
Master acknowledges applicant's letter of 12.4.86 which was passed to the Sheriff for action with an undertaking to write again shortly.

22.4.86	From GREEN to MERCER, Superintendent of Prison
Ex.	•o•
Applicant requests permission of the Superintendent to enable him to do research into child sex offenders who are in prison for his "Degree of Social Work at the South Australian Institute of Technology, Adelaide".

28.4.86	From HOCKING, Deputy Sheriff, to GREEN
Ex.	•v•

Deputy Sheriff informs applicant that his letter (Ex. •s•) has been forwarded to the Australian Legal Aid Office which claims that it is still
acting for him.

28.4.86	From HOCKING to A.L.A.O.	Ex.	•AA•
Deputy Sheri"ff
 sends app1·icant's
 letter (Ex. "S")
and his reply to A.L.A.O.

29.4.86	From A.L.A.O. (Mr. Barbaro) to GREEN


Ex.	•o·
A.L.A.O. informs applicant of counsel's advice that no appeal against his conviction would be likely to succeed.	No funding for an appeal against conviction would be provided;	If the sentence was manifestly excessive, A.L.A.O. would look at funding an appeal against sentence.

30.4.86	From GREEN to	DIRECTOR, COMMOliITY SERVICES
Ex.	•N•
Applicant complains about matters not relevant to the question of the appeal.

12.5.86	From GREEN to	SHERIFF	Ex.	•u•
Applicant requests subpoena forms relating to the charge of escape legal custody be sent to him in prison and his passport be sent to Director of Immigration, Darwin.
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13.5.86	From GREEN to JUSTICE O'LEARY
Applicant requests investigation into matters relating to his research for the Criminology Council.	(Nothing relevant)

21.5.86	From GREEN to MR. MERCER, Superintendent of
Prison	Ex. •p•
Applicant requests the Superintendent that he be interviewed by various people and be allowed to take legal papers to court.	(Nothing relevant)

5.6.86	From GREEN to MR. MERCER, Superintendent of
Prison	Ex. •c•
Applicant requests permission  to grow his beard. He states that on his court appearance on 3 June 1986 he mentioned to Mrs. Sally Thomas C.S.M. that it was difficult to prepare a defence in "B" Block and that he would require certain legal documents and transcripts that have to be taken to court with him.	(Nothing relevant)

10.6.86	From GREEN to P. LeFEVRE, Master	Ex.	•w•
Applicant informs the Master that a number of letters have been sent to the Sheriff.	He requests passport be forwarded to Immigration.	He states that he is proceeding with his own defence in the Magistrates' Court and requests (amongst other things) transcripts of trial, agreed statement of facts and more especially "appeal forms and grounds for conviction and sentencing".
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17.6.86	From GREEN to MERCER

Applicant requests use of Supreme Court Library for defence of charge of escape legal custody.
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17.6.86	From GREEN to MASTER

Applicant requests permission to use Supreme Court library, inter alia, for appeal against conviction. Permission refused.
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17.6.86	From. GREEN to MERCER

Applicant asks Superintendent for "notices of application and forms and instructions from the Registrar, for Appeal Notices to be given, for leave to appeal."	He mentions the cost of registering an appeal is $50 in stamps and that arrangements are being made for the cost of transcripts from dole payments due to him and requests that Dennis Norman, Officer-in-charge of A.L.A.O., attend the prison to give him advice.

17.6.86	From GREEN to MASTER	Ex.	•y•
Applicant requests necessary material for his defence of escape custody and asks for copies of transcript of his trial.


17.6.86	From GLASS, Deputy Master, to GREEN
 
Ex.	•x•

Deputy Master informs applicant that she cannot comply with his request for documents relating to his trial but that the transcript is available at
40 cents per page. She says she cannot give legal advice in relation to appeal procedure which should be obtained from a legal practitioner.

25.6.86	From GREEN to MINISTER FOR HEALTH, HON. BEIL
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BLEWETT
Applicant enquires whether grants available for drug research programmes.	(Nothing else relevant)
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28.6.86	From GREEN to MERCER

Applicant requests witnesses to be available for compensation case through Legal Aid.	"Claims are for my appeal and escape custody, mistrial and false arrest.•

2.9.86	From GREEN to ATTORNEY-GENERAL MANZIE
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Applicant writes to Attorney-General regarding "my appeal of conviction".	He points out that Legal Aid cannot assist him further but refers to the transcript of Justice O'Leary's summing-up of
27.3.86 at pages 264 and 273, (paragraphs 2 and 3, respectively) and enquires whether or not s.130 of the Criminal Code creates an unlawful act or not, and "if this is a ground for an appeal for a
re-trial".	As well, the applicant raises the question of blood grouping percentages in the population.


10.9.86
and
14.10.86
 From MINISTERIAL ASSISTANT and
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ATTORNEY-GENERAL to GREEN

Ministerial Assistant acknowledges applicant's letter of 2.9.86.	Attorney-General informs applicant that he does not provide legal advice to the public and that he should obtain legal advice from another source.

13.11.86 From GREEN to MERCER	file_11.png


Application for bus fare to Adelaide.
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15.12.86 PAROLE ORDER
Release Date - 7.1.87
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24.3.87	From OMBUDSMAN to GREEN
Ombudsman replies to applicant's letter of 20.2.87 informing him that (amongst other things) the
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applicant had complaints within the Ombudsman's jurisdiction, viz: refusal of assistance to appeal against (his) conviction.	He states that he could not understand why he had had difficulties with the Superintendent of Prison or the Registrar of the Court but that it was "not their duty to provide you with advice on the appeal ••••.


From this review, it clearly emerges that from the outset the applicant has evinced an intention to appeal from his conviction and persisted in his efforts over a wide span of time by writing to various authorities for assistance.
Although his letters raise many irrelevant matters, the plain fact of the matter is that he has demonstrated an abiding determination to pursue his right to appeal.

It may be regarded by some that the applicant became phobic in his attitude, especially as he was a constant complainer about many things throughout his period of incarceration;	but, when all matters are reduced to basic simplicity, there remained a vital omission by the Registrar to provide the Superintendent of the Prison with the statutory forms and instructions prescribed by s.426(3) of the Criminal Code which provides:-

"426.(3)	The Registrar shall furnish the necessary forms and instructions in relation to notices of appeal or notices of application to any person who demands the same and to officers of courts, superintendent of prisons and to such other officers-or persons as he thinks fit and the superintendent of every prison shall cause such forms and instructions to be placed at the disposal of prisoners desiring to appeal or to make any application and shall cause any such notice given by a prisoner in his custody to be forwarded on behalf of the prisoner to the Registrar."
This provision was never complied with during the
relevant period.	If it had, the applicant would have had no cause for complaint since the completion of the prescribed form, even by "a thumb-nail dipped in tar", would
have alerted the authorities that an appeal was intended. No such form was ever made available to the applicant nor was it ever alluded to by anyone to whom he had written.

Nevertheless, the applicant had the benefit of experienced counsel, both during and after trial, to advise him.	Despite the applicant's own dissatisfaction and
obvious sense of grievance about his representation at trial, the fact remains that he was advised by counsel that no appeal against his conviction would be likely to succeed. In all the circumstances, the delay on the part of the applicant was inordinately long and inexcusable.	In my opinion, therefore, no exceptional circumstances exist.

I proceed, nonetheless, to review the whole of the procedure and evidence given at the trial as I consider I am obliged to do, having regard to the decision of the High Court in R v Morris (1987) 74 ALR 161, bearing in mind the provisions of s.411 of the Criminal Code which are as follows:-

"411.(1)	The Court on any such appeal against conviction shall allow the appeal if it is of the opinion that the verdict of the jury should be set aside on the ground that it is unreasonable or cannot be supported having regard to the evidence or that the


judgment of the court of trial should be set aside on the ground of the wrong decision on any question of law or that on any ground there was a miscarriage of justice and in any other case shall dismiss the appeal.

	The Court may, notwithstanding that it is of the opinion that the point or points raised by the appeal might be decided in favour of the appellant, dismiss the appeal if it considers that no substantial miscarriage of justice has actually occurred.
	Subject to the special provisions of this Division the Court shall, if it allows an appeal against conviction, quash the conviction and direct a judgment and verdict of acquittal to be entered.
	On an appeal against a sentence the Court, if it is of the opinion that some other sentence, whether more or less severe, is warranted in law and should have been passed, shall quash the sentence and pass such other sentence in substituting therefor and in any other case shall dismiss the appeal."



The jury, which retired to consider its verdict at 11-02 a.m. on 27 March 1986, returned to the Court twice in the course of their deliberations.	On the first occasion, at 3-10 p.m., the foreman requested that certain portions of the evidence be read to them, their main concern being as to
the clothing worn by the accused on the relevant day. was done with the concurrence of both counsel for the
 This
prosecution and the accused.	The jury retired again at
3-48 p.m.


The jury returned again at 4-25 p.m., this time intimating that they had arrived at a decision on one of the counts but could not reach a decision on the other.	The learned trial judge indicated that he could take a majority verdict but not until six hours had expired.	He then
instructed the jury that there was a provision under the Criminal Code that if, after six hours, the jury was unable to agree, but not less than ten of them agreed upon a verdict, then he could take a majority verdict of ten after six hours had expired.	He then indicated to the foreman that if the jury reached a unanimous verdict by then, he
would take it, otherwise if they had not, then at 10 past 5 he could take a verdict of not less than ten of them.	He indicated that if, at that time, they were hopelessly deadlocked, and if they simply could not reach at least a majority verdict of ten of them, then he would discharge them from bringing in a verdict on that count whichever one it was.	He thereupon asked them to retire until 10 past 5, indicating that he would then ask whether they had reached a unanimous verdict on both counts.	He indicated that if they had reached a unanimous verdict on one count, then he would take a verdict on that.	He also indicated that if they had a majority of them, then he would take a majority verdict.		He also said that if they were unable to agree at all by	a majority of them, then he would discharge them from
taking a verdict on that count.
4-27 p.m.
 The jury retired again at



Although the time of the jury's return is not indicated on the transcript, the learned trial judge, having been informed that the jury was ready, asked counsel whether they were agreed that not less than six hours had expired
since the jury retired.	Both counsel indicated their agreement, whereupon the jury was brought back.


The Associate asked the foreman whether the jury were unanimously agreed upon your (sic) verdict for the first count.
The foreman replied, "No, we are not."

The Associate then asked the foreman, "Are ten or more of you agreed upon a verdict for a majority verdict?"

The foreman replied, "No, we are not.•

The Associate then asked, •on the second count, ladies and gentlemen of the jury, are you unanimously agreed upon your verdict?"
The foreman replied, "We are.•
The Associate enquired, "Do you find the accused, Warwick Phillip Green guilty or not guilty?"

The foreman replied, "Guilty."
The Associate enquired, "Is that the verdict of you all?"
The foreman replied, "It is.•


Hence there was clearly a unanimous verdict on the second count.	The following exchange then occurred between his Honour and the foreman:-

"HIS HONOUR:	Now Mr. Davis (the foreman) you say on the first count you are not unanimously agreed and there is not a majority of ten of you agree?"
THE FOREMAN:	That's correct, Your Honour.
HIS HONOUR:	Is there any prospect of your agreeing? THE FOREMAN:	There is no prospect at all.
HIS HONOUR:	Hopelessly locked?
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THE FOREMAN:	Hopelessly locked.

HIS HONOUR:	All right, thank you very much indeed, Mr. Davis.	Gentlemen, I think in those circumstances I should discharge the jury from bringing in a verdict on the first count, do you agree with that?

MR. RILEY:	Yes, Your Honour, and that perhaps the trial should be adjourned in accordance with section 371.

HIS HONOUR:	That the trial on that count be adjourned?

MR. RILEY: HIS HONOUR: MR. TIFFIN:
 Yes, Your Honour.
Do you agree with that, Mr. Tiffin? Yes, Your Honour.
HIS HONOUR:	Very well then.	Mr. Davis, ladies and gentlemen, I now discharge you from bringing in a verdict on the first count.		I will adjourn any further trial of that count, that's if the Crown proceeds to another trial, but I'll adjourn the trial of that.	Otherwise I can now discharge the jury altogether.
MR. RILEY:	Yes, Your Honour.

The jury was thereupon discharged.


Whether or not the learned trial judge should have exhorted the jury to continue their deliberations further is, in my opinion, somewhat academic since a unanimous verdict had been returned on the second count and the clear indications were that there was no prospect at all of the jury agreeing even to the extent of a majority verdict on the first count.	The statutory period of six hours had expired and a unanimous verdict had been reached on the second count within the ambit prescribed by the legislature.
There was simply no point in further exhorting the jury to deliberate further on the first count, having regard to the intimation given to the learned trial judge by its foreman.

In my opinion, therefore, the proposed ground of appeal that a hurried verdict was arrived at by the jury is completely without foundation.		Obviously the jury had made up its mind earlier than at least 4-25 p.m., that it had reached a unanimous verdict on count 2, and that at that time it simply sought directions about its inability to reach a verdict on count 1.	At that stage the jury was informed that a majority verdict could not be returned until the statutory period of six hours had elapsed since the jury had retired.	During the ensuing time until the six hours had in fact expired, amounting in all to about
three-quarters of an hour, the jury continued to be deadlocked.	From all this, it clearly emerges that the jury was under no pressure at all in reaching its unanimous verdict of guilty on the second count.	Therefore, the applicant's proposed ground of appeal on that score fails.

The applicant's claim that there was a gross number of material irregularities in dealing with the evidence in the summing-up by the learned trial judge is, in my opinion, also without foundation.	In particular, the applicant's complaint that the prosecution improperly led evidence relating to the applicant's attempted escape from the scene
is equally without foundation.	The fact that he was subsequently prosecuted and the charge was withdrawn is not to the point.	The clear purpose of leading the evidence (which was not objected to by the applicant's counsel at the trial) was to establish a consciousness of guilt on the part of the applicant.	The learned trial judge fairly left the jury to decide this issue for itself.

The applicant's complaint that the learned trial judge failed to order that each count of the indictment be tried separately is at odds with the fact that no application was ever made at trial to sever the counts.
Joinder of counts is permitted by s.309(1) of the Code. Moreover, evidence admissible on each count was admissible on the other.	The alleged victim was the same in each count;	and evidence giving rise to each count occurred within a short space of time of each other.	Evidence relating to each count was properly admissible as negativing accident and establishing the accused's identity.	In particular, he was with the same girl on both occasions on which evidence of sexual activity with her took place, with the accused as the active participant and she being incapable, at law, of consenting.

During the hearing before us, I understood that the applicant abandoned his claim that he was denied the right to give evidence on oath at his trial;	but if that is still
his claim, he was at the time represented by counsel who announced in open court before the jury that the accused would give no evidence and that no evidence would be called on his behalf.	That intimation was given at the close of the case for the prosecution;	and on well-established principles, his counsel clearly had instructions to announce
that fact on his behalf. challenge that fact.
 It is not now open to him to


The relevant provisions of s.130 are:-


•130.(1)	Any person who with respect to a mentally ill or handicapped female -
(a)	...
(b)	unlawfully commits any act of gross indecency,

is guilty of a crime and shall be liable to imprisonment for 7 years."


For the purpose of s.130 (et alia) s.126 contains these definitions:-

"'mentally ill or handicapped female' means a female who, because of abnormality of mind, is unable to manage herself or to exercise responsible behaviour;
•unlawful' or 'unlawfully' means that the parties to the act are not husband and wife."


It was formally admitted by the applicant's counsel pursuant to s.379 of the Code, that "on the 6th May 1985
Florence Thompson was to the knowledge of Mr. Green a
mentally ill or handicapped female.•


Furthermore, the evidence clearly establishes on the applicant's own answers in the course of the Record of Interview conducted by Detective Senior Constable Moseley shortly after 10-30 a.m. on 7 May 1985 that he was not married to Florence Thompson.

•o.s
A.
Q.9
A.
Q.22
A.
Q.23 A.

Q.24 A.
 Are you married? No, divorced.

How long have you been divorced?
8 years.

Do you know the patient Florence Thompson? Yes.

How long have you know (sic.) her? About an hour that day.

Have you ever met before? Never."



The formal admission undoubtedly inspired his Honour to say in the course of his summing-up:-

"There is no contest before you that Florence Thompson was at the time, and probably still is, mentally ill or handicapped, and of course she is a female.	You will therefore not have to concern yourselves in your deliberations about those matters."


His Honour then went on to say:-


"Furthermore, as I have said, he is charged with
unlawfully committing, and as to that, I think I can say
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that if the accused did in fact do what the Crown alleges he did, that was unlawful, so you do not have to concern yourself with that.•


When it is borne in mind that •unlawfully" as an element of the offence under s.130, is specifically defined by s.126 as meaning that the parties to the act are not husband and wife, this passage, though inelegantly expressed, conveys no more than that the accused, not being married to the girl, would render his conduct unlawful if the jury accepted the rest of the Crown case.

The case for the prosecution was essentially based upon circumstantial evidence.	The alleged victim was not called to give evidence for the prosecution and no criticism of this was raised by either defence counsel or the trial judge (cf. Whitehorn v The Queen (1983) 152 CLR 657;
Sparks v The Queen (1964) A.C. 964).	Accordingly, no question of the need for corroboration of her evidence or any consequential warning in relation to its absence arose
as she did not testify. (1986) 67 ALR 12.)
 (cf. Bromley v R;	Karpany v R


Under s.130(3) of the Code the girl, being mentally ill or handicapped, the provisions of s.12 relating to abettors and accessories had no application and hence no question of corroboration arose on that account.
file_17.bin








No evidence of any complaint by the girl was or could have been led as she, herself, did not testify.	(cf. Whitehorn, Sparks (supra), Wallwork (1958) 42 Crim A.R.
153.)


In the present case, it is perhaps not without significance that the applicant elected not to give evidence, a course which he was certainly entitled at law to take.

The applicant abandoned his other proposed grounds of appeal which, in my opinion, were baseless, anyway.

Accordingly, in my opinion, all grounds of appeal would have failed.	Moreover, there was, in my opinion, no miscarriage of justice.	I would, therefore, refuse the application and affirm the conviction and sentence.


The formal order which I would propose, therefore,

is:-



	Application for extension of time in which to apply for leave to appeal refused.


	Affirm conviction and sentence on second count of indictment.


