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AND:
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Respondent

CORAM:	ASCHE CJ, GALLOP & RICE JJ.



REASONS FOR JUDGMENT
(Delivered the 18 of December 1989)



ASCHE CJ:	The facts are in small compass and are not in dispute.

The plaintiff was injured in a motor vehicle accident on 4 March 1982.	At the time she was a passenger in a vehicle driven by the defendant.	There were no other vehicles involved.	The accident occurred when the vehicle rolled over on the Stuart Highway, the allegation being that the defendant lost control of the vehicle.


The plaintiff, having sustained a fractured vertebra, lacerations and bruising, was admitted to Tennant Creek Hospital.

While in hospital she developed a deep vein thrombosis in the left leg which may have been the result of some oversight in her treatment at the hospital but which might also be regarded as caused by	the accident.

Whilst in hospital the plaintiff gave instructions to a solicitor to take proceedings against the defendant for damages for the fractured vertebra and subsequent back pain; but she did not then know of the condition of thrombosis and gave no instructions on this head.	The plaintiff's solicitor neglected to issue any writ within the 3 year period prescribed by the Statute of Limitations.	That period expired on 4 March 1985.

Shortly after that date a solicitor in the firm retained by the plaintiff discovered, in the course of checking various files, that the action was out of time.	At that time he also first became aware of a medical report dated 20 June 1984 and received by the plaintiff's  solicitors on 22 June 1984.	That report mentioned the back injuries received by the plaintiff, but also stated that the deep vein thrombosis of the left leg which had developed while the plaintiff was in hospital, was a direct result of the back injury suffered in the accident.
The solicitor was unable to contact the plaintiff at this time but he issued a Writ on 15 March 1985
(i.e., 11 days out of time), generally indorsed, for "loss and damage" by the plaintiff.	He further indorsed the Writ with a statement pursuant to s.44 of the Limitation Act that the plaintiff intended to seek an extension of time.

The plaintiff herself did not until 15 August 1986 discover the facts in the medical report which suggested  that her thrombosis was a direct result of the injuries suffered by her.	It does not seem	disputed that this was a "material fact" in the plaintiff's case.

The plaintiff through her solicitors and pursuant to s.44 of the Limitation Act, sought an extension of time outside the limitation period.	That application came before the learned judge at first instance on 5 August 1988.

For clarity I repeat the relevant facts which were then before the learned judge at first instance.

	The Writ was issued out of time on 15 March 1985.
	The "material fact" of the connection of the plaintiff's thrombosis with the accident was "discovered" by the plaintiff's solicitors, either on 22 June 1984 when the letter from the hospital was received, or on or about 15 March 1985 when a solicitor in the firm consciously adverted to it.


	That material fact was only discovered by the plaintiff herself on 15 August 1986.

S.44(1) and (2) of the Limitation Act gives the court the broad discretion to extend time in an action such as this.

S.44(3), however, prohibits the exercise of that discretion unless the court is first satisfied of certain matters. S.44(3) reads as follows:-

"44.(3)	This section does not -
	apply to criminal proceedings; or
	empower a court to extend a limitation period prescribed by this Act unless it is satisfied that -
	facts material to the plaintiff's case were not ascertained by him until some time within 12 months before the expiration of the limitation period or occurring after the expiration of that period, and that the action was instituted within 12 months after the ascertainment of those facts by the plaintiff; or


	the plaintiff's failure to institute the action within the limitation period resulted from representations or conduct of the defendant, or a person whom the plaintiff reasonably believed to be acting on behalf of the defendant, and was reasonable in view of those representations or that conduct and other relevant circumstances.


and that in all the circumstances of the case it is just to grant the extension of time."
The learned judge at first instance was of the view that the words in S.44(3)(b)(i), namely "facts material to the plaintiff's case were not ascertained by him" must mean that the date of ascertainment of those facts must be
15 August 1986 and not the date of ascertainment by the plaintiff's agents, i.e. her solicitors, on 22 August 1984. In this he was, with respect, clearly right; because the High Court in Sola Optical Australia Pty Ltd v Mills (1987)
163 CLR 628 had plainly said so, emphasising the significance of the expression "by him".	Their Honours were there construing the South Australian Limitation of
Actions Act 1936 (as amended).	S.48(1)-(4) of that Act is in substantially similar terms in s.44(1)-(4) of the Territory Limitation Act.	The High Court at p.638 said: "Read as a whole the section yields the conclusion that it is ascertainment of material facts by the plaintiff personally that is required by paragraph (i) ."

His Honour then concluded that, pursuant to S.44(3)(b)(i), the plaintiff had to institute the action within 12 months of her ascertainment of those facts i.e., she had to institute her action between 15 August 1986 and
15 August 1987.	Since the plaintiff had not done that she could not come within the conditions  of s.44(3)(b)(i). Since she did not come within those provisions the court was precluded from exercising any discretion to extend the time.
The result was that the plaintiff was denied the opportunity of relief precisely because her solicitors had anticipated something she had to learn for herself, and by acting too early had deprived her of relief to which she would otherwise have been entitled.	In other words  the Sola Optical case which, if I may say with respect, had clearly been decided by the High Court to alleviate the hardship a plaintiff might suffer if his or her solicitors failed to act upon discovering a material fact, now operated adversely to a plaintiff whose solicitors had acted upon discovering a material fact.	As Mr Riley QC for the appellant points out, the effect of His Honour's decision was that the action was competent if brought between 4 March 1982 and 4 March 1985, or between 15 August 1986 and
15 August 1987, but not if brought between 5 March 1985 and
14 August 1986.	A curious·'result.


The learned judge at first instance obviously felt that the result was unsatisfactory, but considered that he was bound by the terms of the section.	In his concluding remarks he said:-


"The law is clear and admits of no exception even if the result, in the circumstances of the case, may appear to be strange and anomalous.	The legislature has provided that certain conditions must be met before the court can consider the exercise of its discretion to extend time to institute an action.	These conditions have not been met in this case."
However, with respect, I think a different interpretation of the relevant section may be open.

His Honour considered that, so far as the plaintiff was concerned, time commenced to run only after her ascertainment of the material fact, and ran only in the
12 month period governed by the condition in S.44(3)(b)(i), "and that the action was instituted within 12 months after the ascertainment of those facts by the plaintiff."	Hence, on His Honour's reasoning, once the limitation period had
expired, the only time open to the plaintiff to take action
was that 12 months.	Any action before that was outside the scope of the court's consideration.

But it seems to me equally open, in the context of this subsection, to regard the time limits fixed  as  the outer limits within which the action can be brought.	The object seems to be to extend the time the plaintiff can bring her action by one year after the ascertainment of material facts; be those facts ascertained before the expiration of the limitation period or after.	Thus the requirement that the action be instituted within 12 months after ascertainment means only, in this case, that the outer limit, or the last date within which the action had to be brought, was 15 August 1987.	The inner limit, or earliest date that the action could be brought, would be 4 March 1982; so that any action within those limits would suffice.
If the plaintiff had already brought the action before ascertainment she was then within those limits.

S.44(1) indicates the general object to allow the court in proper cases to extend time otherwise prescribed or limited by statute or subordinate legislation.		S.44(3) then provides the boundaries within which that power is limited. It delineates the last points of time within which those boundaries are closed.	But, once those boundaries have been delineated by ascertainment of a material fact, what lies within them is subject to the court's jurisdiction under s.44(1).	It would be strange if inside those boundaries there were other boundaries - some sort of no-man's land which the court was precluded from entering.	Nothing otherwise in the Act seems to suggest this.

Clearly the mischief the Act seeks to prevent is undue delay in bringing an action after the ascertainment of material facts by the plaintiff.	For clarity, and to remove any doubts as to what the legislature regards as undue  delay, a period of 12 months is specified.	But if action has already been instituted surely the mischief has already been prevented.	If a creditor says to his debtor, "You must pay me within 12 months", and the debtor replies" I paid you last month", (and proves it), surely the obligation is discharged.	For what the creditor really means is, "You must pay me before the expiration of 12 months".	No other
9

significance then attaches to the expression "within 12 months•.

So far as the Oxford English Dictionary defines "within" in temporal terms, those definitions are as follows:-

"In the limits of (a period of time); most usually, before the end of, after not more than; also, since the beginning of, not more than	ago; or generally between the beginning and end of, in the course of, during."


Clearly some of those definitions favour the appellant, ("before the end of"), some, the respondent ("during").	In the context, however, and to avoid an otherwise absurd result I consider that the former meaning is appropriate.	For it seems to make good sense for the court to be satisfied that "the action was instituted within" (i.e., before the end of or not later than) "12 months after the ascertainment of those facts by the plaintiff".

A reading of "within" as meaning "before the end of" appears in Earl of Mortons Trustees v McDougal (1944)
S.C. 410.	In that case the Agricultural Holdings (Scotland) Act 1923 provided that compensation for damage done to his crops by game should not be recoverable by a tenant from his landlord "unless notice in writing of the claim, together


with the particulars thereof, is given to the landlord within one month after the expiration of the calendar year
••. in respect of which the claim is made".	On 16 December 1942 a tenant sent to his landlords notice in writing of a claim for compensation for damage done to his crops by game in the year 1942.		It was contended that the notice was invalid as not being sent during the month of January 1943. It was held by the majority (Lord Mackay dubitante) that the notice was good.	Lord Justice - Clerk Cooper said, at p.443:-

"It is to be noted that the words are 'within one month' and not 'within the month'.	According to its normal significance, as evidenced by the dictionaries, 'within' when applied to a period of time most usually means 'before the end of' ...	It seems to me that that is a sufficient meaning to give to the words of the statute - in other words to read them as prescribing a time limit on the expiry of which, if the claim and particulars have not been given, the claim will prescribe."



In R v I.R.C. ex parte Knight (1973) 3 All E.R. 721, S.103(2) of the Taxes Management Act provided that

"Proceedings for the recovery of any penalty from any person in connection with or in relation to any tax covered by any assessment may, where any form of fraud or wilful default has been committed by him or on his behalf in connection with or in relation to that tax, be commenced at any time within three years from the final determination of the amount of tax covered by the assessment ...".
The Commissioners commenced proceedings under this subsection before a final determination had been made.	It was contended by the taxpayer that the proceedings were premature.	The Court of Appeal rejected that argument, holding, inter alia, that on the true construction of the subsection the words "within three years" mean that proceedings may be commenced at any time "not later than" the expiration of three years from the final determination. (See Russell L.J. at p. 727, applying Earl of Mortons Trustees v McDougal).

It seems to me, therefore, that the requirement of S.44(3)(b)(i) that an action be instituted "within 12 months after" the ascertainment of material facts by the plaintiff is properly met by showing that the action was instituted at a time not later than 12 months after the ascertainment of those facts by the plaintiff, and if the action was instituted on 15 March 1985 then that is a time not later than the maximum time limit allowed.


In Simms v Registrar of Probates (1900) A.C. 323 at
355 Lord Hobhouse speaking for the Judicial Committee said:-


"Where there are two meanings (of a statute), each adequately satisfying the language and great
ha shness is produced by one of them, that has legitimate influence in inclining the mind to the other."
The interpretation advanced by the respondent, which entails that the appellant might successfully apply for relief between 15 August 1986 and 15 August 1987, but
not between 5 March 1985 and 14 August 1986, appears purely arbitrary and has no rational basis that I can ascertain, and constitutes, in the words of Lord Hobhouse, "great harshness" to the appellant.	The interpretation advanced by the appellant, on the other hand, appears legitimate and consistent with the policy of the statute.	I think it should be adopted.	See, generally, Craies on Statute Law (1971) 7th Edition at pp.86-87.

Mr Mildren QC for the respondent argues that it was impossible for the application to succeed until the relevant event i.e., the ascertainment of facts had occurred.	I agree; but it does not follow that once the relevant event had occurred the appellant could not rely upon having done earlier something she was now called upon to do.	Obviously there are cases where time cannot commence to run until the event occurs and certainly cannot run before.	Mr Mildren cites an instance such as Radcliffe v Bartholomew (1892)
1 Q.B. where a complaint had to be made within one calendar month after the cause of the complaint arose.	But that is because nothing at all existed before.	Only the event could create the legal situation.	In this case however the cause of action arose much earlier and the requirement to bring an action also arose much earlier.	The ascertainment of
material facts did not prevent time running before; it merely created a situation whereby the limit of time within which the action could be instituted was defined.

The conclusion  I reach, is, I think, consistent with the reasoning of their Honours in the Sola Optical case and recognises, I hope, what their Honours at p.635 saw as the broad purpose of the Act, namely, "to eliminate the injustice a prospective plaintiff might suffer by reason of the imposition of a rigid time limit within which an action was to be commenced".

I would allow the appeal and remit the case to the learned judge at first instance to exercise his discretion on the facts.	The respondent must pay the appellant's costs of this appeal and at first instance.
GALLOP J:	I have read in draft form the judgment of his Honour the Chief Justice in this matter.	I agree with his conclusion and his reasons.

In my opinion the absurdity of the contrary construction is demonstrated by the fact that if the respondent had taken the point that the writ of summons when issued on 15 March 1985 was out of time, the appellant could have withdrawn the writ of summons and issued another writ  of summons within 12 months of her ascertainment of the material fact.	Clearly such a result would have heaped absurdity upon absurdity.

The facts of this case are different to the facts in Sola Optical Australia Pty Ltd v Mills (1987) 163 CLR 628 where the writ of summons had not been issued before the plaintiff's ascertainment of facts material to the plaintiff's case.	In that case, when the plaintiff ascertained  the facts the writ was issued within 12 months of her ascertainment, but not within 12 months of the ascertainment of the facts by her solicitors, namely, the receipt of the doctor's report of 22 June 1984.	Those facts are patently different to the facts in this case.

In my opinion, to read the word "within" as used in s.44(30(b)(i) as meaning "before the end of"	is to give effect to the subject matters, scope and purpose of the Limitation Act.
I would allow the appeal and remit the case to the judge at first instance to exercise his discretion on the facts.	I agree with the orders for costs proposed by	the learned Chief Justice.
RICE J.	This is an appeal against a decision of Martin
J. who, on 5 August 1988, refused an application made under
	of the Limitation Act for an extension of time for the institution of an action for damages for bodily injury arising out of a motor vehicle accident which occurred on 4 March 1982.


The appellant's cause of action became statute barred on 4 March 1985.	Her former solicitors issued a writ on 15 March 1985, some 11 days afterwards, endorsed appropriately with a statement required by s.44(4) to the following effect, namely:-

"The plaintiff intends to seek an extension of time pursuant to Section 44 of the Limitation Act."


The facts material to the plaintiff's case were not discovered by her, personally, until 15 August 1986.	The writ was therefore issued some 17 months before the  appellant became aware of the additional facts material to her case.


Section 44 so far as is relevant provides as
follows:-



"(1)	Subject to this section, where this or any other Act or an endorsement of a legislative or administrative character prescribes or limits the time for -
	instituting an action;
	
	


a court may extend the time so prescribed or limit to such an extent, and upon such terms, if any, as it thinks fit.

	A court may exercise the powers conferred by this section in respect of an action that it -
	has jurisdiction to entertain;	or


	would, if the action were not out of time, have jurisdiction to entertain.
	This section does not - (a)

	empower a court to extend a limitation period prescribed by this Act unless it is satisfied that -


	facts material to the plaintiff's case were not ascertained by him until some time within 12 months before the expiration of the limitation period or occurring after the expiration of that period, and that the action was instituted within 12 months after the ascertainment of those facts by the plaintiff;	or


	the plaintiff's failure to institute the action within the limitation period resulted from representations or conduct of the defendant, or a person whom the plaintiff reasonably believed to be acting on behalf of the defendant, and was reasonable in view of those representations or that conduct and other relevant circumstances,


and that in all the circumstances of the case, it is just to grant the extension of time.

	Where an extension of time is sought under this section in respect of the commencement of an action, the action may be instituted in the normal manner, but the process by which it is instituted must be endorsed with a statement to the effect that the plaintiff seeks an extension of time pursuant to this section.
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	Proceedings under this section may be determined by the court at any time before or after the close of proceedings.


( 6)

(7)	"


Section 44(3)(b)(i), by its express terms, requires the action to be instituted "within 12 months after the ascertainment of those facts by the plaintiff".	(My emphasis.)	In my opinion, it follows that until the facts are ascertained by the plaintiff, the court is precluded from exercising a discretion to extend time under that provision.

Moreover, s.44(4) presupposes that upon an objective assessment, the plaintiff, herself, had ascertained the facts at the time of the institution of her proceedings and that her solicitors, acting under her instructions, made the appropriate statutory endorsement under that subsection.

Under s.4 of the Limitation Act "plaintiff" "means a person bringing an action".	The High Court in
Sola Optical Australia Pty Ltd v Mills (1987) 163 C.L.R. 628 at p.638, after analyzing comparable legislation in South Australia, namely, s.48(3)(b)(i), of the Limitation of Actions Act 1936 (S.A.) concluded - "Read as a whole, the section yields the conclusion that it is ascertainment of
file_2.png





material facts by the plaintiff personally that is required by par.(i).	Where the intention is to accommodate the concepts of agency, the section expressly refers to it: see s.48(3)(b)(ii), which refers to the defendant "or a person whom the defendant reasonably believes to be acting on behalf of the defendant".

As the learned trial judge concluded:-


"However, the Act requires that the action be instituted within 12 months after the ascertainment of those facts by the plaintiff.	Here the action was instituted 18 months before the plaintiff ascertained the facts.
Those facts were known to her solicitors at the time the action was instituted, but upon consideration of similar provisions in the South Australian legislation, the High Court in Sola Optical v Mills (supra) decided that it is ascertainment of the material facts personally by the plaintiff that is required.	The concepts of agency or constructive notice are not to be read into the requirement.

The law is clear and admits of no exception even if the result, in the circumstances of this case, may appear to be strange and anomalous.		The legislature has provided that certain conditions must be met before the Court can consider the exercise of its discretion to extend time to institute an action.	Those conditions have not been met in this case."


I agree with his Honour's views without qualification although, as he himself observes, in the circumstances of this case the result may appear to be strange and anomalous.

I would dismiss the appeal.

