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THE COURT: The main question of substance in this appeal can be explained and dealt with without going into the many details of the underlying proceedings. The details are in any event all contained in the reasons of Thomas J for her judgment in the case against which the present appeal is brought.
	What we have described as the main question arose in committal proceedings being heard by a magistrate at Katherine. Mr D.J. Keighran had been charged with a number of offences, including four of threat to kill pursuant to s 166 of the Criminal Code and five of aggravated assault pursuant to s 188(2). The committal proceedings were conducted pursuant to Part V Division 1 of the Justices Act, which comprised ss 100A to 119.
	When all the evidence offered upon the part of the prosecution had been taken, the magistrate considered pursuant to s 109(1) whether it was “sufficient to put the defendant upon his trial for any indictable offence”. The magistrate was of opinion that the evidence was sufficient. He then went on with the next steps required by the Justices Act. One of these was to take evidence, if the defendant so desired, from witnesses called by the defendant, (s 111(2)). 
	The defendant did so desire, and for him two witnesses were called. These were psychiatrists. One expressed the opinion that at relevant times the defendant suffered from a severe abnormality of mind, the other that the defendant was legally insane. These witnesses were cross-examined by counsel for the prosecution. The evidence could be relevant to an intent ingredient in the threat to kill charges, which ingredient the prosecution would at a trial have to prove beyond reasonable doubt. The evidence was also relevant to the proposed defence of insanity to all charges. At a trial the onus of proving this defence would lie upon the defendant. The standard of proof required would be that of showing that it was more probable than not that the defendant had been insane (in the legal sense) at the time of doing the things charged against him.
	When the evidence offered on the part of the prosecution and the defendant was complete, s 112(1) of the Justices Act required the magistrate to consider for a second time whether the evidence was “sufficient to put the defendant upon his trial for any indictable offence”. Subsections (2) and (3) of s 112 obliged the magistrate, once he had considered what he was required to consider by subs (1), next  to reach an opinion whether the evidence was not, or was, sufficient to put the defendant upon his trial, and if the latter, direct the defendant to be tried. The question the magistrate had to consider was in form the same question he had previously considered pursuant to s 109(1), but the evidence by reference to which he had to consider the question now included the further evidence of witnesses called by the defendant since the magistrate had considered the sufficiency of the evidence at the s 109(1) stage. 
	After hearing addresses from counsel on the opinion he should reach under subss (2) and (3) of s 112, the magistrate indicated that he was of the view that the evidence was sufficient to put the defendant upon his trial and accordingly committed him for trial. 
	In stating his reasons for his decision the magistrate said:
“The defence of insanity, in my opinion, should play no part in the function of a committing magistrate, it should not form part of the consideration of the evidence. It is, in my opinion, a classic jury issue.”

	The magistrate also declined to rule whether or not an aspect of the High Court decision in R v Hawkins (1994) 179 CLR 500 was applicable to the Northern Territory Criminal Code.
	The main question in this appeal is whether, as the appellant submits,  the magistrate erred in law in declining to take into account in any way the evidence of the psychiatrists in fulfilling the duty cast upon him by s 112(1). 
	We agree with this submission of the appellant.
	It seems to us quite clear that the magistrate was bound to consider the psychiatric evidence in discharging his duty under s 112(1). The evidence was opinion evidence relevant to the state of mind of the defendant at the time of the actions upon which the charges against him were based. It was evidence within the meaning of the word “evidence” in s 112(1). The magistrate was thus bound when considering whether the totality of the evidence before him was sufficient to put the defendant upon his trial to take that evidence into account along with all the other evidence. The magistrate’s observation that the defence of insanity was a classic jury issue was correct; but it did not follow that evidence relevant to it was irrelevant to the function of the magistrate under Part V Division 1 of the Justices Act.
	In considering whether the evidence was sufficient to put the defendant upon his trial, the magistrate had to consider the psychiatric evidence for two purposes. One was in relation to the intent ingredient the prosecution would have to prove in the threat to kill charges. The question here for the magistrate would be whether the evidence was of such strength and relevance as to make it unreasonable for the jury not to accept it as showing the prosecution had not satisfied them, beyond a reasonable doubt, of the specified intent.
	The other purpose which the magistrate would have to consider was in connection with the insanity defence. Here the question would be whether the evidence was such as to require a jury to accept as proved on the probabilities that the defendant was insane at the time of the alleged acts. 
	Although it seems to us that cases in which a magistrate could properly come to such conclusions would be few and far between, we think it must be recognised that at least in theory such cases are possible and that therefore it was the magistrate’s duty in the present case to consider the evidence called by the defendant in order to see whether it was of such strength as to justify him in answering either of the above stated questions in favour of the defendant. 
	We have reached the above conclusions on the basis of the relevant provisions of the Justices Act, in particular ss 109, 110, 111 and 112, and without reference to authorities discussing the appropriate test for committal when a defendant has called witnesses. We think this requires an explanation.
	The court was referred to a number of authorities in which the test was discussed, but so far as we can see, none of them was directly relevant to the statutory provisions governing the situation here. A number of authorities to which the court was referred dealt with the statutory provisions originating from the Indictable Offences Act 1848 (UK) (Sir John Jervis’s Act) and subsequent amending Acts, in particular the Act 30 and 31 Vict, c.35, ss 3 and 5. These United Kingdom Acts were adopted in the 19th century in closely similar words in New South Wales and South Australia, and, in other colonies. (In New South Wales, ss 3 and 5 of the Imperial Act 30 and 31 Vict were adopted by Act No 17 of 1883 with some additions: see the First Report of the Law Reform Commissioners on the Consolidation of the Criminal Law Together with Draft Bill, ordered to be printed by the Legislative Assembly 23 May 1871 at p 13, and see cl 356 of the Draft Bill, which became s 346 of the 1883 Act, and the note on s 346 in the Criminal Law Manual of Sir Alfred Stephen and Mr A. Oliver, Sydney 1883 at p 135.) The various colonial Acts followed the wording of s 25 of Sir John Jervis’s Act which required the magistrate, when the evidence was complete, to commit the defendant if the magistrate’s opinion was either that the evidence was sufficient to put the defendant on trial or if the evidence raised a strong or probable presumption of guilt.
	In New South Wales the provisions were re-arranged to some extent in the Justices Act 1902, but s 41 of that Act still used Sir John Jervis’s Act as later amended, as a model. 
	In South Australia the adoption, in almost identical terms, of the United Kingdom statutes remained on foot until 1921. Then the South Australian Act No 1479 of 1921 repealed the existing statutes and enacted a Justices Act which, in some respects at least, simplified the earlier statutory language. Sections 109 to 111 of the South Australian Act were in this category, and were later copied in the Northern Territory Justices Ordinance 1928 which has now become the Justices Act. Other jurisdictions adopted similar simplified forms. (The jurisdictions are listed, as at 1979, by Dr J. Seymour in his article “The Criteria Governing the Decision to Commit for Trial in Australia” [1979] 3 Crim Law Journal 3. See also Underwood J in R v Matterson ex p Moles (1994) 4 Tas R 87 at 90.)
	One of the principal authorities on committal proceedings in which witnesses have been called by defendants is Wentworth v Rogers [1984] 2 NSWLR 422. That case required the court to construe s 41 of the New South Wales Justices Act 1902. Section 41(2) was the equivalent of what had become s 109 in the South Australian and Northern Territory Acts. Section 41(6), still substantially in the form of the 19th century United Kingdom legislation, was the equivalent of what had become s 112 in the South Australian and Northern Territory Acts. There were significant differences between the provisions. Subsections (2) and (6) of s 41 were as follows:
“(2)	After all the evidence for the prosecution has been taken the Justice or Justices shall -
(a)	if he or they is or are of opinion that such evidence is not sufficient to warrant the defendant being put upon his trial for an indictable offence, forthwith order the defendant, if in custody, to be discharged as to the information then under inquiry;
(b)	if he or they is or are of opinion that a prima facie case has been made out, proceed as hereinafter provided.
...
(6)	When all the evidence for the prosecution and for the defence has been taken the Justice or Justices shall -
(a)	if he or they is or are of opinion that on such evidence the defendant ought not to be put upon his trial for an indictable offence, forthwith order the defendant, if in custody, to be discharged as to the information then under inquiry,
(b)	if he or they is or are of opinion that the evidence is sufficient to warrant the defendant being put on his trial for an indictable offence, or if the evidence raises a strong or probable presumption of the guilt of the accused, commit the defendant for trial.”
	Section 109 of the Northern Territory Justices Act is relevantly as follows:
“(1)	When all the evidence offered upon the part of the prosecution has been taken, the Justice then present shall consider whether it is sufficient to put the defendant upon his trial for any indictable offence.
(2)	If the Justice is of opinion that the evidence is not so sufficient, he shall forthwith order the defendant, if in custody, to be discharged as to the information then under inquiry.
(3)	If the Justice is of opinion that the evidence is so sufficient, the Justice may -
(a)	...
(b)	unless the defendant is charged with a capital offence, or with manslaughter, ask the defendant whether he wishes to plead to the charge as provided in Division 3, and proceed as thereby directed; or
(c)	proceed with the examination as provided in the next succeeding sections.”

	Section 112 is relevantly as follows:
“(1)	When the examination is completed the Justice then present shall consider whether the evidence is sufficient to put the defendant upon his trial for any indictable offence.
(2)	If, in the opinion of the Justice, it is not so sufficient, he shall forthwith order the defendant, if in custody, to be discharged as to the information then under inquiry.
(3)	If, in the opinion of the Justice, the evidence is sufficient, he shall -
(a)	direct the defendant to be tried ...”

	The main discussion in Wentworth v Rogers concerned the effect of that part of s 41(6)(b) which said “or if the evidence raises a strong or probable presumption of the guilt of the accused”. These words were thought to cause considerable difficulty in deciding what differences there were in the duty of the magistrate in reaching the opinion required by s 41(2) and that required by s 41(6). The presence of the term “prima facie case” in s 41(2)(b) added to the complexity of the comparison of the two duties. 
	Neither the term “prima facie case” nor the alternative test stated in s 41(6)(b) appear in the corresponding provisions of the Northern Territory Justices Act. These differences mean that the detailed analysis of the statutory provisions by the court in Wentworth v Rogers is of little or no relevance to the construction of the provisions relevant in the present case. 
	We have mentioned the changes in some Australian jurisdictions, similar to those made in South Australia in 1921, from provisions based on Sir John Jervis’s Act to simpler provisions such as those in s 112 of the South Australian Act. In England also there was a similar change. The test in s 25 of Sir John Jervis’s Act remained in place until the Magistrates Courts Act 1952, when one test only was stipulated in s 7, this being that if the magistrate’s court were of opinion that there was “sufficient evidence to put the accused upon trial by jury for any indictable offence, the court shall commit him for trial”. See R v Governor of Brixton Prison, ex p Armah [1968] AC 192 at 259.
	Notwithstanding the existence of the more modern form of requirement for some time now in a number of jurisdictions, we have not been referred to, and have been unable to find any reported decisions on the relevant provisions, whether of the 1921 South Australian Act (which was further substantially changed in 1991), the Northern Territory Act,  or the analogous statutes in other jurisdictions.
	The authorities to which this court was referred on this point, in addition to Wentworth v Rogers, all dealt, like that case, with statutory provisions in significantly different form from those in question in the present case. 
	It has thus seemed proper to approach the construction of the sections relevant in the present case simply by reference to them themselves. Fortunately, they seem to be relatively straightforward, much more so than the provisions of s 41 of the New South Wales Act with which the Court of Appeal had to struggle in Wentworth v Rogers. As we have already said, we think the provisions here in question quite plainly required the magistrate to consider the psychiatric evidence and that he was in error in not doing so.
	However, we do not think that it follows from what in our opinion was the error of the magistrate that this court should interfere with his decision to commit the defendant for trial. This is because, if the court were to order the matter to be returned to the magistrate to take the psychiatric evidence into consideration before deciding whether or not to commit the defendant for trial, we do not see how he could come to any other conclusion but that the defendant should be committed for trial. The psychiatric evidence was the subject of cross-examination before him. It was plain that the prosecution did not accept that the opinions expressed by the psychiatrists were necessarily sound. It would, in our opinion, be open to a jury, without perversity or unreasonableness, not to accept the opinions of the psychiatrists, or to accept them only with qualifications which might affect their strength in regard to relevant issues. In these circumstances we do not see how it would possibly be open to the magistrate, having concluded at the s 109 stage that the prosecution evidence was then sufficient to put the defendant upon his trial (a conclusion not challenged by the appellant in this appeal), to hold that the addition to the evidence of psychiatric evidence which might or might not be accepted, wholly or partly by a jury, could justify an opinion at the s 112 stage that the evidence was not sufficient to put the defendant upon his trial.
	It seems to us that in order to come to such a conclusion the magistrate would have to be in a position to say that the psychiatric evidence was such that, in regard to the intent issues, it would be unreasonable for a jury not to accept that it showed the prosecution could not succeed in establishing intent beyond reasonable doubt and that in regard to the insanity defence it would be unreasonable for a jury not to accept that the evidence established on the probabilities that the defendant was insane at relevant times. On the evidence as it was at the time when the magistrate made his decision we do not think it would have been open to him, after giving due consideration to the psychiatric evidence, to come to any such conclusions. This would be so, in our opinion, on any view of the applicability of R v Hawkins (1994) 179 CLR 500.
	We therefore think that the application by the appellant for the various kinds of relief which he seeks should be refused. The court was referred to a number of authorities dealing with the difficulties in the way of courts granting relief in any event of the kind sought by the appellant here; these authorities were generally to the effect that it would only be in exceptional cases that relief of the kind sought should be granted in respect of committal proceedings; they also mentioned other technical and procedural difficulties arguably in the appellant’s way in the present case. It is however, unnecessary to discuss any of these, because, assuming in the appellant’s favour that he might overcome them all, the remedies are all in the end discretionary and such as would not be granted where, as here, what has happened is that the magistrate arrived at the right result although making a legal error along the way, and where that legal error has not caused any injustice to the party complaining of it.
	What we have said so far is our response to the argument presented for the appellant at the oral hearing of the appeal. Subsequently the appellant sought and was granted leave to make written submissions on a further matter and the respondent was given time to reply.
	The appellant’s further submission raised the issue of onus and standard of proof in relation to abnormality of mind amounting to insanity within the meaning of the Code. It is provided in s 35 that a person is excused from criminal responsibility for an act, omission or event if, at the time of doing the act, making the omission or causing the event, he was in such a state of abnormality of mind as to deprive him of capacity to understand what he was doing or of capacity to control his actions or of capacity to know that he ought not do the act, make the omission or cause the event, an excuse which previously fell to be considered under the heading of insanity. There is a definition of “abnormality of mind” in s 1, and every accused person is presumed to be of normal mind and to have been of normal mind at any time that comes in question until the contrary is proved, s 6.
	It was submitted that a matter to be taken into account in the exercise of this Court’s discretion, is whether the Magistrate should have considered: (a) whether the evidence of insanity was capable of satisfying a jury on the balance of probabilities, applied as at common law, or (b) whether, upon its proper construction, the Code requires that a jury be satisfied beyond reasonable doubt that s 35 does not apply; and, if (b) were correct, then a Magistrate conducting a preliminary examination may find it more open to conclude, after hearing psychiatric evidence, that there was not sufficient evidence to put the defendant upon his trial.
	In support of alternative (b), the submission was that s 35 forms part of Division 4 of Part II of the Code - criminal responsibility and should be seen in the same light as the many other acts, omissions or events which are authorised, justified or excused so as to make something unlawful lawful and thus not carry any criminal responsibility. In all other cases, according to the argument, if there is evidence to raise such an issue, the Crown must negative it beyond reasonable doubt if a conviction is to be secured, and accordingly the same principles apply to the issue of insanity. The difficulty with this uniformity of approach is that s 35, although providing an excuse from criminal responsibility, is distinguishable from the other exculpating provisions because its operation depends upon abnormality of mind being proved in the face of the s 6 presumption that every accused person is of normal mind. There are no like presumptions operating in respect of the other exculpatory matters.
	The Criminal Code does not contain codification of the law of evidence. It simply contains some evidentiary provisions; for example, the presumptions in ss 5, 6 and 7, and the provision in s 440 relating to standard of proof. The common law onus of proof on a defendant to rebut a presumption that he or she is of sound mind and to establish insanity on the balance of probabilities is not in our opinion affected by the Code. We therefore do not think this submission is of any assistance to the appellant.
	Our opinion therefore is that the appeal should be dismissed with costs.
	Returning to the main point of the appeal, we think we should add that, in a very loose sense, the magistrate, for practical purposes, was right all along. The questions of intent and insanity will in this case be matters for the jury to decide. The only error made by the magistrate was that notwithstanding that that was rightly the outcome that should have followed from the committal proceedings, he was nevertheless bound in arriving at his decision in those proceedings to take into account the evidence of the witnesses called by the defendant.
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